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CONCERNING 


Latidlo2ds and Tenants. 


CHAP. L 


ff Divif on of the ſeveral Kinds of T enants 


and Tenures. 


j E ſubject of this kingdom that oc- 


cupieth any lands, or inhabiteth in any houſe 
or tenement, is ſaid to be a tenant, tenens a 


tenendo; becauſe he muſt hold of ſome lord or other. 


And divers and various are the natures and kinds 


of tenants and tenures in this land at this time; 


although they have been more numerous, and 
were indeed of excelſive lavery to the people, fo 
B that 
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that their exorbitant cruelty hath cauſed their | 
diſſolution. 
Thoſe which are ceaſed to be, are tenure in 
villeuage, where the lord might vaſſal and enſlave | 
| his tenant's perſon at his pleaſure, but not kill 
| him. 5 
= -- Pillenage, where the lord might pillage his 
| tenant of all his goods. 
3 Frank- Almoigne, or free arms, was a tenure be- 
gun, and had its original, either at or ſoon after 
the foundation of monaſteries and religious houſes, 
and extirpated with them. The nature of it in 
old time was, when a man being ſeiſed of lands 
or tenements in his demeſne as of fee, of the ſame 
land did enfeoff fome abbot or prior, and their 
convents, or ſome dean and chapter, and their 
ſucceſſors, or ſome parſon of a church, and 
his ſucceſſors, or any other religious perſon who 
was in a Capacity to take ſuch alms, to ho!d the 
ſame lands and tenements to them and their ſucceſ- 
ſors, in liberam eleemoſynam, in free alms or Frank- 
almoigne, of the grantor and his heirs And ſuch 
as held in free alms were bound, in conſideration 
of ſuch grant or feoffment, to perform certain 
divine and religious ſervices and exerciſes, for the 
ſoul's good, life and proſperity of the grantors, and 
all others, 
And they confirmed all their grants with grie- 
vous anathemas and imprecations againſt all ſuch, 
as ſhould in any ways diminiſh or take away ſuch 
their grant, or convert the ſame unto any other 
uſ:; which ſome fillily and ſuperſtitiouſly believe 
to be none of the leaſt cauſes, why purchaſers of 
church lands find ſuch ill ſucceſs, and ſeldom do 
cn oy it to the fourth generation, : 1 it 
tt; 
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But as is ſaid before, this tenure and the re- 
ligious houſes ended together, or immediately one 
after the other, ſo that none can grant any lands 
or tenements in liberam eleemoſynam at this day. 

Tenure in capite and Knight's Service was alſo 
by act of parliament Anno 12 Car. 2. cap. 24. 
(together with the court of wards, which was 
dependant upon that ſervice) taken away, and all 


thoſe tenures are now turned into free and common 
fecage. 


Alſo tenure by Grand Serjeanty was a kind of 
tenure by knights ſervice, and fo was tenure by 
eſcuage, becauſe the king had the wardſhip and 
marriage of ſuch tenants under age; and though 


theſe tenures are taken away by the aid Star. 12 


Car. 2. yet the honorary ſervices of grand ferjeanty 


ſtill continue. | 

But it is ſaid, that tenure by petit ſerjeanty is no 
more than a ſocage tenure in effect, becauſe the 
tenant is not thereby bound to do any thing in his 


proper perſon touching the wars, and had. not 


wardſhip, marriage or relief annexed; yet this 


ſeems to be alſo taken away by the ſaid ſtatute. 


So that the more uſual tenants among us at this 
day, are, 5 Dr 
Tenants in Fee-Simple, and in Fee-Tail, 
Tenant in tail after poſſibility. of iſſue extin&t- 
"Tenant in dower, and by the curteſy of England; 
tenant for term of life, or for years, upon leaſe in 
writing, or leaſe-parol. ** 
Tenant at will by the common law, or by 
cuſtom, 
Tenant at fufferance, 
Tenant by Copy Court-Roll. 5 
OY © Tenants 
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that incurs forfeituxes. 
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Tenants in Coparcenary, Joint- Tenants and Te- 
nants in common. I | 


Fee-Simple 


A man that is ſeiſed in lands or tenements, to 


hold to him and his heirs for ever, is ſaid to b: 


tenant in fee-ſimple; and ſuch an eſtate is called 
Feadum Simplex. The word Feodum in Latin, be- 


ing taken to ſignify inheritance; and ſinplex im- 


plies pure, plain or unmixed: And indeed fee- 


imple is the moſt pure holding; that is, being 


unmixed or intangled in itſelf, But as the whiteſt 


colour will be ſoon ſtained, fo is this pure tenure 
molt ſubject to be ſpotted and involved in troubles 
above any other; which the law calls incumbrances. 
Lir. Ten. Lib. 1. cap. 1. | | 

If a man was to deal as purchaſer with a tenant 


in fee-ſimple, he hath a happy bargain if he meets 


with a ſimple tenure and a ſimple tenant; I mean 
the one free from incumbrances, and the other 
from deceit ; which many have found it a difficult 
thing to obtain. 
I ſhall therefore, by way of caution, ſet down 
the ſeveral troubles and incumbrances this pure 
tenure, called Fee-Simple, is ſubect unto. | 
Fee-Simple may be incumbered with ſeveral 
judgments, ſtatutes-merchant, and of the Staple, 
recognizances, mortgages, wills, pre- contracts, 


bargains and ſales, feoffments, fines, amerciament, 


jointures, dowers, and many other fraudulent 


conveyances, if a knave once poſſeſs it; and laſt 


of all, may be quite forfeited for treaſon, or felony 


But 
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But fee-fimple being free from any at the 
above-mentioned incumbrances, is the moſt: free,” 
abſolute and ample eſtate of inheritance that any 
man can have; and therefore a tenant in fre- 


fumple is ſaid to be ſeiſitus in dominico ſuo ut de feads > 
that is, ſeiſed in his demeſne as of fee. 


Tenant in He. T. 4¹l. 


All freehold inheritances, before the ſtatute; ot 
IVe/lminſter 2. cap. 1. De Donis conditicyaltbus, were: 
fee-ſimple at the common law; but there were, 
fee- ſimples conditional; ſo that tenant in tal: 
was inſtituted by force of that ſtatute ; by which 
ſtatute there 1 is a two-fold tenant in w_ Wiz, 


General and Special Tail. 


_ - He is ſaid to be tenant in general tail, wh» 
holdeth lands or tenements to him and to the- 
heirs of his body begotten. | 
Por if in this caſe he marry many wires, and 
have iſſue by them all, every one of them may 
the elder dying) come to inherit this land, b-cautc 
every one is the iſſue ingendered of his body. | 
It is the ſame caſe if lands or tenements 1 in- 
veſted upon a woman and the heirs of her body, 
and ſhe have ſeveral huſbands, and children by | 
them all, every one of them is in a poſſibility to 
inherit thoſe tenements, being all begotten of her 
But where lands or tenements are ſettled upon 
2 man and his wife, and the heirs of their bodies 
between them two lawfully to be * this is 


„ tenant 


'E 
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Tenants in Coparcenary, Joint-Tenants and Te- 


nants in common. 
Fee-Simple 


A man that is ſeiſed in lands or tenements, to 


hold to him and his heirs for ever, is ſaid to b: 


tenant in fee-{imple; and ſuch an eſtate is called 
Feodum Simplex. The word Feodum in Latin, be- 
ing taken to ſignify inheritance; and ſinplex im- 
plies pure, plain or unmixed: And indeed fee- 


imple is the moſt pure holding ; that is, being 


unmixed or intangled in itſelf. But as the whiteſt 
colour will be ſoon ſtained, fo is this pure tenure 
molt ſubject to be ſpotted and involved in troubles 
above any other; which the law calls :ncumbrances. 
Lit. Ten Lib. 1. cap; 3. - 
If a man was to deal as purchaſer with a tenant 
in fee-ſimple, he hath a happy bargain if he meets 
with a {imple tenure and a ſimple tenant; I mean 


the one free from incumbrances, and the other 


from deceit ; which many have found it a difficult 
thing to obtain. | El : 
I ſhall therefore, by way of caution, ſet down 
the ſeveral troubles and incumbrances this pure 
tenure, called Fee- Simple, is ſubect unto. | 
Fee-Simple may be incumbered with ſeveral 


judgments, ſtatutes-merchant, and of the Staple, 


recognizances, mortgages, wills, pre- contracts, 
bargains and ſales, feoffments, fines, amerciament, 
jointures, dowers, and many other fraudulent 
conveyances, if a knave once poſſeſs it; and laſt 
of all, may be quite forfeited for treaſon, or felony 
that incurs forfeityres, 4 55 . 5 
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But fee-ſimple being free from any of the 
above-mentioned incumbrances, is the moſ: free, 
abſolute and ample eſtate of inheritance that any 
man can have; and therefore a tenant in ire-' 
fimple is ſaid to be ſeiſitus in dominico ſuo ut de fead? ; d 
that is, ſeiſed in his demeſne as of fee. 


Tenant in Fre-Tail. 


All freehold inheritances, before the ſtatute of 
WH e/lminſter 2. cap. 1. De Donis conditienalibus, were 
fee-ſimple at the common law; but there were, 
fee- ſimples conditional; ſo that tenant in tan 
was inſtituted by force be” that ſtatute z by Which 
ſtatute there is a two-fold tenant in rail, vix. 


General and Special Tail 


He is ſaid to be tenant in general tail, wh 
holdeth lands or tenements to him and to the 
acirs of his body begotten, h 

For if in this cafe he marry many wives, and 
have iſſue by them all, every one of them may 
(the elder dying) come to inherit this land, b- -caule 
every one is the iſſue ingendered of his bad y. 

It is the ſame caſe if lands or tenements be in- 
veſted upon a woman and the heirs of her body, 
and ſhe have ſeveral huſbands, and children by 
them all, every one of them is in a pohility to 
inherit thoſe tenements, being a!! begotten of her 
body. 

But where lands or tenements are ſettled upon 
a man and his wife, and the heirs of their bodies 
between them two lawfully to be begotten, this is 
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tenant in ſpecial tail; becauſe in this caſe none 


can inherit but ſuch children as are by this man 


begotten upon the body of this wife named in the 
grant: And that if the wife die and the man 
taketh another wife, and hath iſſue of her body, 
the iſſue by the latter wife cannot inherit by vir- 
tue of ſuch a grant. And if the firſt huſband die, 
and the wife marry again, and have iſſue by a 
ſecond huſband, that iſſue cannot inherit. Lit. 
Ten. LL 1. , 2. f. 8. . No 

There be ſeveral other eſtates in ſpecial tail, 
according to the deviſes, limitations and con- 


ditions, invented and fettled by the donor; as 


ſometimes to a man and his wife, and the heirs 


males of their bodies between them two to be 


begotten : In this caſe the females cannot inherit. 
Et e contra: For if limited to heirs females of their 


bodies, then the males cannot inherit. 


599 that if lands be inveſted upon a man and his 


heirg males of his body, and he hath iſſue two 


ſons, and dieth, the eldeſt enters according to the 


grant, and hath iſſue a daughter, and dieth, this 


daughter ſhall not inherit the land, but the brother, 
becauſe he is the heir male. 1 

And if a man hath lands granted to him, and 
to his heirs males of his body, and he hath no ſon, 
but only a daughter, and the daughter hath a ſon, 
and dieth, living her father, and after that the 

denee dieth ; in this caſe the done dying without 


iſſue male in the law, the ſon of his daughter, 
which is the grand- child, ſhall not inherit, but 


the entail is extinct, and the land ſhall revert to 

the donor for the entail muſt be carried on intirely | 

by the male line. 5 FE . 
Theſe grants in tail are the cauſe of much ſtrife, 


and ſtir up many chargeable ſuits, though in my 


judgment 
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judgment they are uſeleſs. For the intent of the 
donor is ſeldom obſerved in them, he intending to. 
preſerve the memory of his own. name to per- 
petuity ; which cannot be, ſince a fine and e 
will now bar and doch it. 

For the ſaid ſtatute De Dons, c. hols made 

13 Ed. 1. eſtabliſhed a general perpetuity in 
eſtates deſcendible for all that would make it; fo 
that moſt eſtates were conſequently entailed ix 
perpeluum by the donor, on the heirs of the donee ; 
which being againſt the policy and reaſon of the 
common law, became the occaſion: of many mil- 
chiefs; for lords were often thereby defeated of, 
their eſcheats, and other duties and ſervices, and 
purchaſers and tenants often loſt their eſtates, and 

were cvicted by the heirs of the grantors and 
leſſors; for the anceſtor could not bind his cats 
farther than for his own life. | 

Theſe miſchiefs were often atoms to be 
redreſſed in divers parliaments, and divers bills to 
that end were exhibited, which were always re- 
jected on one pretence or other ; but the true rea- 
ſon was, the lords and commons knowing that 
their eſtates- tail were not forfeitable for felony or 
treaſon (as eſtates in ſee- ſimple were, and finding 

they were not liable to the debts, incumbrances, 
_ ſales, alienations or leaſes of their anceſtors, did 
al ways reject ſuch bills, 

This continued until about the 12th of Ed. 4. 
when the judges, upon conſultation among — 
ſelves, did agree and reſolve, that an eſtate tail 
might be docked and barred by a common re- 
covery, and that by reaſon of the intended re- 
compence in value a common recoyery was not 

| r minis 
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within the reſtraint made by the ſaid ſtatute d. 


dons conditianalibus. 425 
If tenant in tail general or ſpecial die without 
iſſue, the Donor or his heirs ſhall enter as in their 


rererſion; for in every gift in the tail, without 


more faying, the reverſion of the fee-ſimple is in 
the dcrar. Lit. Ten. J. 1. c. 2. f. 3. 


Tenant in Tail after Poſſibility of Iſſue extinct. 


Wen lands and tenements be granted to a man 


and his wife in ſpecial tail, and one of them die be- 


fore they have iſſue, the ſurvivor is tenant in tail, 
after poſſibility of iſſue extinct ; but if they have 
if!44e, during the life of the iſſue, the ſurviver can- 
not be faid to de tenant in tail after poſſibility of 
if; extinct: But if the iſſue die without iſſue, 


and leave none to inherit by virrue of the entail, 


then the ſurvieing donee is tenant in tail after 


poſſibility of ittue extinct. Lit. Ten. I. 1. c. 3. T. 


3 | ET 
And none can be tenant in tail after poſſibility of 


iſſue extinct but one of the donees in ſpecial tail; 
which tenant in tail, after poſſibility of iſſue 


extinct, is not chargeable for committing of 


waſte, becauſe the inheritance was once in him; 


but if he doth alien in fee, it is a forfeiture of his 


eftate, and the heir in reverſion may enter. For 
ſeveral other. privileges and qualifications of this 


tenant, vide Co. Lit, F. 27. 0. Fitz. Waſte 125. 


| Kutch. f. 228. 


Tenant 


_—_— ens i. lat 
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Vin by the Curteſy of England. 


When a man marries a wife ſeiſed in Fee- 
ſimple, or in general Fee-tail, or one that is 
heireſs unto lands or tenements in ſpecial, ard 
hath a child by the ſame wife, male or female, 
born alive, and the wife die; whether the child 
be living or dead, the huſband ſhall hold the ſame 
lands during his life, as tenant by the curteſy of 


England, which is a tenure uſed in none other 


country but England: And although the child d'e 
as ſoon as it is born, if it were but heard cry, tte 
huſband ſhall hold the lands after his wifc's 
deceaſe, during his life, as tenant by the curtely ; 
the crying of the child being a ſufficient teſtimony 
of its being born alive. Lit. J. 1. c. 4. f. F. 
Though the child is not heard to cry. if there is 
ſufficient proof of its being alive, it is ſuffcienr. | 


Tenant. in Deter. 


This kind of tenant is alway of the feminine 
gender; and is, when a man who is ſeiſed of landy 
or tenements in Fee- ſimple, or ingeneral tail, or is 
heir in ſpecial tail, marries a wife, and dies, the wife 
after the death of her huſband, ſhall have during her 
life the third part of ſuch lands or tenements as her 
huſband had during the coverture, wh=ther ſhe 
had any iſſue by him or not, fo the be above nine 
years of age at her huſband's death. Lit. L x. 5. 
5. This is dower at the common law, but b 
cuſtom in many places it is otherwiſe ; for in ſome 
places ſhe ſhall have the half, and in others the 
whole; and in all theſe caſes ſhe is tetiant in dower, 
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In Kent it is the cuſtom for the woman to have 
half her huſband's lands durante viduitate, ſo long 
as ſhe continues a widow, and without child; but 
if ſhe marry again, ſhe loſes all: So likewiſe is the 
cuſtom there, if a man marry a wife, having an 
eſtate in lands, c. and ſhe die without iſſue, he 
ſhal! have half while he remains ſole ; but if he 
marry again he loſeth all. And in Kent they ſay, 
the reaſon thereof is, becauſe they do not love that 


their lands ſhould help to maintain any children, 


but ſuch as are of their own getting; but how ſure 
they are thereof ignaramus. 
That by the cuſtom of ſome towns or boroughs, 
fhe have the whole. See more of this, Co. Lit. 
31, 33. That there needs no livery and ſeiſin to 
an aſſignment of dower. Co. Lit. 35. And that 
it muſt be of ſome part of the land, or of a rent 
iſſuing out of the ſame. bid. & Dyer 91. See 
mare in Lit. on Ten. I. 1. c. 6. F. II. and Co. Lit. 
on the chapter of dower. | . 
One deviſed a ſum of money to his wife, on 
condition ſhe would renounce her dower ; ſhe 
accepted of the legacy, and yet the chancery de- 
creed that ſhe was not barred of her dower thereby. 
It was further held, that ſhe being an orphan, 


and her portion remaining ſtill in the chamber of 
London, it ſhould be conſidered as a debt due to 
ber before marriage, and remain to her; and that 


the executors of the huſband were not intitled to 
It. Pheaſant verſus Pheaſant, in Canc. Trin. 22 


Car. 2. Caſes in Chancery, 1ſt part, p. 181. 


— 
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Tenant for life. 


He that holdeth lands or tenements for the term 
of his own life, or for the term of the life of any 
other perſon: In this caſe, the leſſee, either for 
the term of his own life, or for another's, is tenant 
for term of life: And this tenant for life hath in 
him the freehold, this being the loweſt degree of 
freehold: It Tan. L 1. . 1 

If a man be tenant for term of his own life, he 
hath a higher eſtate than he that is tenant for the 
life of another. Co. Lit. 42. a. 8 

Note; A leaſe for life muſt be executed with 
livery becauſe an eſtate for life 1 is a freehold. See 
after. 

In a grant for term of life, it is ſaid to be from 
leſſor to leſſee. Note; There is Feoffor and +; 5 
Doner and Donee, Leſſor and Leſſeæe; there is lik 
wiſe Grantor and Grantee, Oblizor and Obligee, 
Mort gager and Mortgagee. 

He that enfeoffeth another in lands or tenements. 
is called the Feoffor; he to whom the en is 

made, is the Feoffee. 
So when a man giveth lands or tenements to 
another in tail, he is called the Donor ; and he to 
whom the oift i is made, is the Donee. 

And likewiſe he that letteth to another any lands 
or tenements to hold for term of life, for years, or 
at will, is called the Leſor; and he to whom the 
leaſe is made, is called Le/ee : Which leſſee for 
life (as I ſaid before) is tenant of freehold. So 
alſo he that pawneth land to another, is called 


Mertgager; and he to whom it is pawned, is called 
the Mortgage. 


B 6 | | Tenant- 
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Tenant for life is puniſhable for waſte, and may 


commit a forfeiture. | 


By Stat. 4 & 5 Anne, all warranties made by 


tenant for life of any lands, tenements or here- 


diraments, the ſame deſcending or coming to 
any perſon in reverſion or remainder, are void. 


Tenant for Years. 


* Tenant for term of years, is when a man 
demiſeth, and letteth any lands or tenements to 
another to hold for a certain number of years 
agreed upon between the leſſor and the leſſee; by 


force and virtue of which leaſe the leſſee entereth 


into the ſaid tenements. | 

This leaſe for term of years may be granted by 
nord of mouth, and this is called a Leaſe Parol; 
which formerly bound the leflor ſo long as the 
term was accorded for, if the witneſſes lived to 
prove the leaſe parol. 

But now the more ſafe and uſual way is to take 
x leaſe by deed indented, which needs no other 
enecution but only ſealing and delivery. For by 
virtue of that leaſe, the tenant may enter when- 


foever he will. | 


By the flatute for prevention of frauds and perjuries, 
viz. 29 Car. 2. c. 3. Leaſes parel, or by word f 
mouth only, will be void, if they exceed three years from 
the mating; and full two third parts at leaſt of the 
improved value of the thing demiſed, muſt be reſerved. 


7 the landlord. See after, Chap. II. and Chap. 


VIII. 5 
And no leaſes, eftates or intereſts, either of freehold 


or terms for years, or any uncertain intereſt, not being 
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any meſſuages, manors, lands, tenements or heredita- 
ments, ſhall be aſſigned, granted or ſurrendered, 
unleſs it be by deed, or nate in writing, ſigned 
by the party ſo affigning, granting or ' ſurrendering 
the ſame, or their agents thereunto lawfully author- 
ized by writing, or by at&t and operation of law. 
Same ſtatute. 5 | 

And no action ſhall be brought to charge any perſon 
upon any contract or ſale of lands, tenements or 
hereditaments, or any intereſt in or concerning them, 
unleſs the agreement upon which the action ſhall be 
brought, or ſome memorandum or note thereof ſhall be 
in writing, and ſigned by the party, or ſome other party 
by him lawfully authorized. Same ftatute. See 
Chap. VIII. p. for obſervations on this ſtatute. 

Every one ſeiſed of an abſolute eſtate in Fee, 
ſimple in his on right may make a leaſe for as 
many years as he pleaſeth, provided it be not a body 
politick, who are limited to a certain time, which, 
if they exceed, it is either void, or a deviſe in 
mortmain; and in this caſe the chief lord may 
enter for the forfeiture, unlefs they have purchaſed 
licence from the 4:ng and the ſaid chief lord. See 
29 H. 8. Mortm. 39. Stat. 23 H. 8. 10, &c, 
r . 2 
But now by the Stat. 7 & & W, 3. c. 37. made 
for the encouragement of charitable gifts and diſpoſitions, 
the-king alone, his hetrs and ſucceſſors, may grant to 
any perſon or perſons, bodies palitick or corporate, their 
heirs and ſucceſſors, licence to alien in Mortmain, (a) 


(a) Mortmain ; where lands are given to a houſe of 
religion, or to other company incorporated by the king: 
grant, the land is come into Mortmain, i. e. a dead band, 
Terms of the law, p. 466. Pe 


and 
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and alſo to purchaſe, acquire, take and hold in Mort- 
main, in perpetuity or otherwiſe, any lands, tenements, 
rents or hereditaments whatſoever, of whomſoever the 
ſame ſhall be holden. _ 1 
And ſuch lands, tenements, & c. fo aliened or ac- 

quired and licenſed, ſhall not be ſubjec to any for feiture, 
by reaſon of ſuch alienation or acquiſition. Same 

ſtatute, | © | 
A leafe for term of life muſt be executed by 
Livery and Seiſin, (a) becauſe the freehold paſſeth 
with that leaſe, which it cannot do without Livery 
and Seiſin. „„ : 

This was the caſe of Allen and Waller at the 
Lent affizes at Maidſtone 1654. Waller brought 


proved a leaſe parol at a certain rent durin 
his life: Which laſt word of the defendant's 
witneſs gave the verdi& againſt him, becauſe 
none can be tenant for life without Livery and 


| Sei ſin. 


— 


— 


(a) Livery of ſeiſin is a delivery of poſſeſſion of lands, 
tenements, or other corporate things, unto one that hath a 
right thereunto; being a ceremony uſed in the convey- 
ance of lands or tenements, &c, where an eſtate of fee- 
ſimple, fee tail or of freehold in houſes and lands paſſeth ; 
but not in grants of rents, advowſons, &c, or any thing 
which lies in grant, — Livery of ſeiſin, is a teſtimonial of 
the willing departing of him who makes the livery from 
the things whereof /ivery is made; and the receiving of 
the /ivery is a willing acceptance, by the other party, of 
all that whereof the other hath diveſted himſelf, For 
the manner of delivery of ſeiſin, vide 2 Lilly's Prad. Reg. 
223. e e 


Alſo 


an Ejectione Firme againſt Allen; the defendant | 


oO "Wy wy WV yy 


S. - 
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Alfo if a man make a leaſe to one for years, the 


remainder to another for life, or in tail, or in fee, 


here the leſſor ought to make Livery and Seiſin to 
the leſſee for years, or elſe nothing ſhall paſs to- 


him in remainder, though the leflet enter and 


enjoy his term of years; but the freehold and the 
reverſion remains in the leſſor. But if the leſſor 
make Livery and Seiſin to the leſſee, then the 
freehold paſſes over to them in the reverſion, ac- 
cording to the grant. For the manner of Livery 
and Seiſin, ſee Pratt. Reg. laſt publiſhed, 397. 

That Livery muſt paſs a preſent freehold, and 
cannot commence in futuro. See Hob. 171. For 
the Liuery muſt have ſome eſtate immediately to 
operate on. 

How a corporation may make Livery of Sæiſin: 


A corporation cannot make Livery and Seiſin to 


paſs away the freehold lands belonging to cor- 
poration, but they may make a letter of attorney to 
another, under their common ſeal, to make Livery 
and Seiſin for the corporation; for Livery and 
Seiſin muſt be made by one af, and not by a 
multitude ; and a corporation can do no ats but 
under their common ſeal. 4 - 

If a tenant for years of lands conſent, that 


| Livery and Seiſin ſhall be made unto him that hath 


purchaſed the reverſion of thoſe lands let unto 
him, and it be made accordingly, this is a good 
Livery and Seiſin to make the reverſion paſs, al- 
though the tenant for years do not go off from 


the land at the time when the Livery and Seiſin 
was made. bid. See after. 


Likewiſe if a man make a leaſe of lands or 


| Fnements to another for term of years, and the 


leſſor die before the leſſee enter into the tenements; 
= Rs | nevertheleſs 
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nevertheleſs he may enter, notwithſtanding the 


death of the leſſor, becauſe the leflee hath right to 


the tenements by virtue of his leaſe, immediatel 
after the ſealing. and delivery of it. Yide Chap. 
IL p. For he has the intereſſe termini, and has 
a right to enter when he pleaſes, for his right has 
its exiſtence from the leaſe, 


Tenant at Will. 


Tenant at will is where a man demiſes lands to 
another to hold to the leſſee at the will of the 
leſſor, vel e contra, and by virtue of this leaſe the 
leſſee is in poſſeſſion; here the leſſee is tenant at 


will, and hath no certain eſtate in the tenements 


he holdeth, but the leſſor may eject him when he 


pleaſes: neither can the leſſor force him to ſtay 


longer than he pleaſes. Co. Lit. 55. a. In all 
caſes of tenancy at will, the will is reciprocal, 


1. e. it is determinable at the election of either 


party. | > 
But if the tenant at will fow the land, and the 


leſſor eject him out afterwards before the corn be 


ripe, the leflee ſhall nevertheleſs have his crop, and 
ſhall have free egreſs and regrefs to cut and carry 
it away, becauſe he knew not when the leſſor 
would enter upon him ; but he muſt cut and 
carry it off in convenient time, for elfe it will be 
liable to diſtreſs, or in ſome caſes to execution. 
It is ſaid, that if one be in poſſeſſion of the lands 
of another, and hath uſually paid a rent unto him 


for theſe lands, although it cannot be expreſly 
proved that the lands were demiſed at will to 


him that is thus in poſſeſſion of the lands, vi. 


That he ſhould hold them as long as both 


parties 
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parties ſhould pleaſe ; ; yet if the payment of 4 
quarter or half a year's rent can be proved, this 
= be a good evidence of a leaſe at will, : Pratt. 
g. (the fourth edition) 403. | 
erde ſpoken off from the land by the 2 
will not determine the will, until the leflee hath 
notice thereof : But an actual entry in the abſence 
of the leſſee will determine it; and the l ſr may 
come upon the land, and forbid the leſſee to hold 
any longer; or he may enter thereupon, in the pre- 
ſence of witneſſes, and ſay, Ido hereby enter and take 
poſſeſſion of this my ag Sc. and fo ouſt the tenant 
at will. 1 Ia. 56, 5 

If a tenant — Xo ſow his had ſo near the 
end of his term, that his leaſe expire before the 
corn be ripe, he ſha!l not come toreap it ; but the 
leſſor or other wha hath the reverſion, ſhall have 
the crop, becauſe the leſſee knew certainly the end 
and determination of his term and leaſe, and it 
was his own folly to ſow the ground under ſuch 
circumſtances, 
In like manner if a houſe be let to a man to 
hold at will, and the leſſee enters the houſe, and 
bringeth in thither his goods and houſhold-ſtuff, 
and afterwards the leſſor ejects him out; here he 
| ſhall have liberty of egreſs and repreſs to fetch 
away his houſhold-ſtuff, utenſils, Sc. and if ſuch _ 
* tenant die, the like liberty 3 is given to his 298 | 
cutors, Sc. Lit. Ten. p. 15. 

By Halt chief juſtice, Trent at will rendering 
rent quarterly, the leſſor may determine his will 
when hepeaſes; but then he will loſe all his rent 
which will be due for the quarter in which de 
determines his will. So the leſſee at will ma 
determine bis will when he 2 but chen he, 


hall 


4 
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ſhall pay the rent for all the quarter in which he 
determines the will. But if 4. makes a leaſe to 
' B. for a year, and fo from year to year, quamdiu 
ambabus partibus placuerit, A. may determine his 
will at the end of any year; but if any new year 
be begun, it cannot be determined before the end 
of the year. 1 Lord Raym. 707, 708. 2 Salk. | 
413: 3 Salk. 222. 2 Lord Raym. 1008. Leighton 
v Theed. 3 | 
Tenant at will de anno in annum quamdiu ambabus 
partibus placuerit, after the commencement of the 
year, cannot determine his will to the prejudice of 
the leſſor for his rent. Jones 5. 2 Keb. 260. 
Pl. 10. 1 | 
If tenant at will, rendering rent quarterly, 
begins a new quarter, and voluntarily determines 
the will before the quarter ended, yet he ſhall pay 
the rent for that quarter. Aleyn 4. oe 
If one ſeiſed in fee-ſimple, fee-tail, or for term 
of life, in an houſe, and hath goods in that houſe, 
and makes his will, appointing his executors, and 
dies; now to whomſoever the houſe deicends, the 
executors ſhall have liberty, in ſome reaſonable 
time, to enter and carry away the goods. 
And if a man by deed of feoffment grants certain 
lands to another, and delivers him the deed, but 
_ executes it not by livery and ſeiſin, the feoffee in 
this caſe may enter on that land, and hold it at 
the will of the feoffor ; but the ſeoffor may eject 
him out again when he will, 
If a man dwell in a houſe as tenant at will, he 
is not bound to repair the ſaid houſe, as a tenant 
for term of years is bound to do. 
But if a tenant at will ſhall commit voluntary 
waſte, as to pull down houſes, cut, grub, fell or 
33 OM deſtroy 
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deſtroy trees, the leſſor may bring his action of 
treſpaſs againſt him for fo doing; and 
a tenant at will is diſpuniſhable for permiſſive waſte, 
yet he ſhall anſwer for voluntary waſte; for his 
committing waſte is in the implication of law a 
determination of the will; and as in the caſe of 2 
licence to hunt in my grounds, if the perſon to 
whom it is given cuts down trees, &c, his entry is 
looked on as a treſpaſs ab initio. Vide pot, Chap. 
VI. Alfo the leffor upon a leaſe at will, if he hath 
reſerved a yearly rent, may either diſtrain, or bring 
an action of debt for the arrears, which he pleafes. 
Tenant at will made a leaſe from year to year; 
it is no diſſeiſin, but it is a void leaſe, 4 Leon. Ca. 


g. 1 

; It doth not ſeem improper to obſerve in this 
place, that it is held by opinions of the firſt 
authority, that there is no ſuch tenure, as tenancy 
at will exiſting at this day; for it is ſaid that the 
nature of the tenure depends entirely upon the 
agreement of the parties, as to the payment of 
rent; for inftance, if payable quarterly it is a 
tenure for a quarter of a year, and cannot be 
determined by either party without a quarter's 
notice, and ſo for any other time agreed n. 

Theſe opinions have carried this matter much 
further, for it was lately determined, that where J. 
leaſed a meſſuage to B. for years, and B. let C. into 


poſſeſſion not only without the privity or conſent of 


Ai. but exprefsly againſt it, and B. left the premiſſes, 
upon 4. 's bringing an ejectment againſt C. that 4. 
cauld not recover poſſeſſion for want of notice to 
quit being given by A. to C. though A. by fuch 
notice would have given C. a colourable title to 
his tortious entry, which H. avoided to do, as not 
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looking upon C. as his tenant, or himſelf as his 
landlord, between whom only notice of quitting 


is neceſſary; otherwiſe a landlord cannot poſſibly | 


eject a perſon in poſleffion of his premiſſes, though 

he comes in without any ſort of right. 
However, notwithſtanding the above modern 

doctrine on the ſubject, the reader may be afſured, 


that whenever this matter comes under the judicial 


cognizance of the ſupreme judicature of the king- 


dom; it will be determined by the old common 


law, and not by modern opinions or precedents. | 
Theſe opinions put me in mind of what the 
learned doctor Blackflone hath ſaid on a ſimilar 
occaſion, which I beg leave to tranſcribe, being 
extreamly applicable to our purpoſe; his words 
are. 2 
The common law of England hath fared like 
other venerable edifices of antiquity, which raſh 
and unexperienced workmen have ventured to 
new dreſs and refine, with all the rage of modern 
improvement.” OY 55 
Indeed I do not know by what authority a judge 
can ſay, that there is no ſuch tenant as a tenant 
at will, any more than he can ſay, that no toll can 


be gathered by law; for the one exiſts as much 


by the common law, as the other does by ſtatute 
law. | | 
| | * 


Tenant at Sufferance. 


' Tenant at ſufferance is he who comes in by 


: lawful leaſe, and keepeth potleffion after his leaſe 
is expired, and wrongfully holdeth over: As 


2 for life of F. S. who noldeth over after the 
eath of J. S. Ca. Lit. f. 57. b. Kutch, f. 238. 
„ | 1 | Every |} 


* 
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Every tenant at ſufferance is made by the laches of 
his leſſor. 2 Leon. 143. 
The leſſor cannot have an action of treſpaſs 


againſt a tenant at ſufferance mpg his own entry 


into the premiſſes. Co. Lit. 57. ö. 5 Med. 384. 
Alſo if one leaſes at will and Hes, and the leſſee 
continues in poſſeſſion, though the leaſe be de- 
termined by the death of the leſſor, = the leſſee 
is tenant at ſufferance, Co. Lit. 57. b 
But if the king's leſſee for years or life holds 


| over his term, yet he 1s not tenant at ſufferance, 


but an intruder; for no laches of entry _ be 
imputed to the king. id 

And if a guardian, after full age of the heir, 
continues in poſſeſſion, yet he is not tenant at 
ſufferance, but an abator, for his eſtate is created 
by act in law. J. And as the law gives him that 


4 eſtate, it facilitates the heir's remedy for his 


wrong. 
If the huſband leaſes for years the lands of his 


wife, rendering rent, and then the wife dies, the 
* huſband ſhall not have debt for the rent incurred 


after, for his eſtate his gone; and it ſeems the 
leflee is become tenant at ſufferance, 1 Roll. Abr. 
591. B. 4. 

If one covenants to permit and ſuffer another ta 
have, hold and occupy certain lands, 4 die datus, 
for life; this but a covenant, and no leaſe, and fo 


the law expects no livery thereupon ; and there- 


fore he ſhall not be tenant at will, but only by 
ſufferance. 1 Noll. Abr. 859. T. 10. 

Alfo if A. bargains and ſells lands to B. by | 
way of mortgage, on conditition to pay ſeveral 
ſums yearly for certain years; and there is a 


| covenant in the deed, that * ſhall not take any 


profits 
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profits of the land, till default in ſome of the pay- 
ments; this a new leaſe at will; for it is not that 
A. ſhall take the profits, but only that B. ſhall 
not take them, which ſounds in covenant, and ſo 
B. is tenant at ſufferance only, and not tenant at 
will. Did. 12. | | | 
See what is ſaid at the end of © Tenant at 


Will 1 : | 
Tenant by Copy of Court- Roll. 


This is a very antient tenure, and depends only 
upon cuſtom ; and there are ſo many and various 
kinds of cuſtoms in copyholds in ſeveral manors 
and countries, that it would take up a large volume 
to diſcourſe of them all, which is not now our 


preſent intention ; but we ſhall refer that ſubject | 


to a farther opportunity, and here ſhortly in 
general terms ſet forth the nature of a tenant by 
copy of court-roll. In a manor wherein there is 


a cuſtom, and hath been fo uſed time out of mind, 
(for nothing can be a cuſtom, unleſs it be tempore 
cujus non extat memoria, time out of mind) that 
certain tenants within the ſaid manor have uſed 


to have lands or tenements, to hold to them and 
their heirs in fee- ſimple or fee-tail, or for term of 


life, or upon any other condition, at the will of ; 


the lord after the cuſtom of the ſame manor, ſuch 
tenants are called capyhalders; that is, tenants by 
copy of court-roll (not tenants by court-roll): For 
a copy of the:court-roll is all the evidence they | 
have for their eſtates in the ſaid lands, Lit. Ten. 
& 3. £& © 1 

| 3 tenant by copy of court- roll may not 


alien his eſtate by deed; for if he do, it is a for- 


1 feiture 


1 


4 king. 
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feiture to the Jord, and the lord may enter and 


tanke the forfeiture. Bid. & Co. Lit. 59. a. 


But if any tenant by copy of court-roll will 

alien his lands, he may do it by a ſurrender into 
the hands of the lord, to. the uſe of him that ſhall 
have it; and any kind of eftate that a freeholder 
can make of his land by deed, a copyholder may do 
the ſame by ſurrender, if the cuſtom will ſupport 
it. Lit, & Co. Lit. ut ſupra. 
The tenant by copy of court- roll is alſo bound 
by the cuſtom to repair his houſes; and if he 
ſuffer any tenement or houſe to fall down for want 
of repair, or if he pull it down, he forfeits his 
copyhold to the lord of the manor. 

T he tenant is as well inheritable as he that hath 
frank-tenement by the common law, if he obſerve 
the cuſtom of the manor, and perform and pay 
his ſervices, 4 Co. Rep. 21, 22, &c. 


There are ſeven properties incident for maintenance of 
2 good cuſtom, 


F irſt, it muſt be reaſonable. 
Secondly, It muſt be certain. 
Thirdly, It muſt be according to common 


right. 


Fourthly, it muſt be on good conſideration. 
Fifthly, it muſt be compulſory. 


Sixthly, it muſt be without prejudice to the 


Seventhly, it muſt be to his profit that claimeth. 
the-ſame, 
0M 
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ts y_ there i is fer, Non-Uſer, Abuſer and 
. Interuſer. 7 


er, Is when, according to time and inks, 
a cuſtom is uſed. 

Nen- Tier, Is when, for want of time and oc- 
caſion, or. through negligence or forgetfulneſs, a 
cuſtom. is not uſed. 

Abuſer, Is whena cuſtom is ill 11 for as uſer 
doth nouriſh, a cuſtom, ſo doth abuſer deſtroy a 
cuſtom. 

 Interufer, Is in ſome caſes, where a cuſtom may 
be uſed in one ſort, and ſometimes in another, and 
yet a good cuſtom, if there be good conſiderations 
for the exchanging thereof at times. 

If the lord have uſed, at the admiſſion of his 
copyhold tenants, ſometimes to take for a fine 
two pence, or ſometimes four pence for an acre, 
ſometimes twelve pence an acre; this uſer is ſo un- 
certain, that it makes the fine arbitrary at the 
lord's will, 

Cuſtom to pay a fine dne to yearly value, 

Pract. Reg. 

I the lord of « oh 5 have uſed, time out of 
i x to admit his copyhold tenants without fine, 
this uſage ſhall bind the lord as well as a fine 
certain, 

If the lord have uſed to | have certain work-days 
of his. tenants, and that hath not been uſed by the 
ſpace. of twenty years laſt paſt, yet this non-uſer 
is no diſcharge to the tenants, ſo that there be 
any alive that can remember the ſame. 

If the tenants have uſed, when they ſow their 
lands, to pay the lord rent-corn, and when i 
c 
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lieth in paſture, to pay their rents in money, this 
is a good Interuſer. 

If the tenants have uſed to pay their lord every 
fourth year a double rent, and every ſixth year an 
half rent, this is a good interuſer. : 

If the tenants have uſed to have common of 


7} paſture in their lord's woods for their hoeſe-cattle, 


and they put in their neat-cattle, and deſtroy the 


woods, this is an abuſer : But it is but finable, 


and no forfeiture of the common, no more than if 
they have a common for a certain number of beaſts 
in the lord's ſoil, and they exceed the number; 
this abuſe by the ſurcharging is only finable, and 


no forfeiture, 


If a man have a fair to be uſed two days, and 
he keeps it three days, this abuſe is a forfeiture. 

Every good cuſtom is grounded upon good reaſon, 
and that ſhall be ſaid in reaſon a good cuſtom, that 
in reaſon is a good law; for law and cuſtom be of 
that affinity, as both do allow like reaſon, and both 
do forbid like inconveniencies ; and the final effet 
of both is, to diſcuſs and todiſcern every man's true 


right, and to give to every man that which is his 


own; for although cuſtom in ſome caſes differs from 


7 law, and doth admit execution of ſome acts withcut 


ſome ceremonies required by the law, yet the end 


and effect of cuſtom is to maintain the like reaſon, 


and avoid the like inconveniences, as the law 
ou | | 

If the tenants of the manor will preſcribe to 
hold without paying any. rents or ſervices for their 
copyholds, this is no good cuſtom : But to pre- 
ſcribe to hold by fealty for all manner of ſervices 
is good and reaſonable, for there can be no tenure 
without ſome kind of A" | 
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If alord will preſcribe never to hold a court but 
when. it pleaſeth himſelf, this is not good, becauſe 
it plainly tends to a defect of juſtice : But to pre- 
{cribe never to hold a court for the ſpecial good of 
any one tenant, except the ſame tenant will pay 
him a fine for the ſame, that is good and reaſon- 
able ; for general courts are held for the general 
good of the diſtrict within the bounds of the 
manor; and if every particular tenant had a right 
to demand a particular court it would be endlels, 
and chargeable to the lord. | 

If a copybolder ſurrender his land to the uſe of 
a ſtranger, in conſideration that the ſame ſtranger *' 
ſhall marry his daughter before ſuch a day, if the | 
marriage ſucceeds not, the ſtranger takes no 
benefit by the ſurrender. But if the ſurrender be | 
in conſideration that the ſurrendree ſhall pay ſuch 
a ſum of money at ſuch a day, though the money 
be not paid, et the ſurrender {tandeth good; 
becauſe in the faſt caſe the ſurrenderor has clearly | 
a remedy for the money, and in the former he may 
not be able to compel the ſtranger to marry his 
daughter, Many cuſtoms there are, which at the 


beginning were voluntary, and now, by continu- 5 


ance, are grown compulſory : Quæ initio fuerunt 
voluntatis, ex poſt fatto fuer unt neceſſitatis, ſaith the 
civil Jaw; which alſo in many caſes doth agree 
with the common law. | = 
Wilful denying of ſervices is a forfeiture. Lit. 

R. 29 3 
je if a copyho'der convert part of his land 
into a fiſhery, it is a forfeiture. Lit. Rep. 268. 


Bur if tenant for life of a copy hoid ſuffers a a S 


rxecc very as tenant in fee-fimple, this is no for- 
feiture. 1 A4 * 199. If a fold-courle is not 
I | due 
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due of common right, but of cuſtom, and there is 
diſturbance for it, it is no forfeiture. Lit. Kep. 
26 : 
And of all forftirures emmlited by copyholders, 
the lord only is to take advantage. 
Alſo if he in remainder entereth upon a tenant 
for life of a copyhold, and maketh a ſurrender, 
nothing paſleth. Mod. Rep. 199. 
Nate; An admittance of tenant for years is an 
admittance of him in remainder. 1 Vent. 269. 
Mad. Rep. 102, 120. 4 Co. 23. 3 Cre. Jol. 
Cuſtom for copyholders to have fole feeding 
a certain waſte; it is not needful to alledge * 
the beaſts were levant and couchant. Vide 2 Lev. 
2, 67. Where alſo it is ſaid, copyholders may 


licenſe others, (without deed) to put in their 


beaſts, and may exclude their lord. 1 Vent. 165. 

2 Saund. 326, 327. But if a man claim only 
common appurtenant, or part of the herbage, he 
muſt not fay for his cattle levant and couchant ; 


and fol. 338. ſays, the licence ought to be by 


3 deed. 


Lands do not appear to be copyhold, by ſaying, 


| they were held according to cuſtom, unleſs it be 


ſaid at the will of the lord. [dem 144. 
In what caſes, and when the lord ſhall ſeiſe 


I the copyhold eſtate of his tenant for felony or 


treaſon. See 2 Vent. 38. 1 Lev. 263. 
' A remainder limited to one for the life of a 


| tenant for life, may be good by way of remainder, 


becauſe a tenant for life may forfeit by alienating 
in fee, and then he in remainder may enter and 
enjoy; but this reaſon holds not in copyholds 3 
for if a tenant for life of a copyhold commits a 


| forfeiture of his * the lord of the manor ſhall 


. take 


1 


— ——— ˙* — — — — 
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take advantage of the forfeiture, and not he = ; 


had the remainder or reverſion. 1 Saund. 151. 


Alſo a lord may grant copyhold forfeited before | 


ſeiſure. 1 Lev. 26. But Strode verſ. Denniſon, 


3 Lev. 94. Copyholder for life was attainted 
of felony, and adjudged, That he in reverſion } , 
might take advantage and enter; for the eſtate for 

hfe was determined by the attainder, although it 
appeared the felony was pardoned. See after, 


Copyholder convicted. 


„e forfertupe of 2 Fel de ſe happens before an | 
3 is taken and returned. Sand. 278, 


"The huſband takes copyhold lands of the Jord, 


to whom the lord grants the ſeiſin to hold to the 
huſband and wife, it is a good grant to the wife, 
although ſhe is not named until after the Ha- 
bendum. 1 Saund. 151. 2 
A lord without a cuſtom may ſeiſe the lands 
nook the tenant comes in to be admitted, but 
cannot ſeiſe them as forfeited without a cuſtom. 4 


1 Lev. 63. 


If he in remainder of a copyhold 8 his | 
remainder for the uſe of the tenant for life, and 
after his deceaſe to the uſe of himſelf and his wife, 


the eſtate limited to the tenant for liſe is void; 


but the eſtate limited to the huſband and the wife 
good by way of a preſent eſtate, but not by way of 
remainder. 1 Saund. 150, 151, 152. 

But a ſurrender of a copyhold in fee, from the 
time of bis death, is void. Jdem 151. But + 
_ cuſtom to ſurrender to the uſe of his will, is 
* ; 
A copyholier hed of felony, had clergy : 
allowed before attainder and the court was of | 
opinion, 


«a a — a" Kt kak 


wW _ 


F 


cuſtom. 1 Lev. 263. 


ch. 1. Landlezds and Tenants. 20 


opinion, that it was no forfeiture without 2 ſpecial 


If a covenant or agreement be to ſurrender a 
copyhold to the uſe of 4. then a ſurrender into. 
the hands of two copyholders, according to-the 


ji cuſtom, is ſufficient. 1 Lev. 293. 


A copyhold eſtate cannot be ſurrendered to 
another by attorney whithout deed ; but on 2 
be admitted to a copyhold. eſtate without 
Pratt Reg. 170. 

Admittance to a particular eſtate i is ; ndmjartace 
to the remainder ; and no fine ought to be paid 
for admittance to a remainder without ſpecial 
euſtom : and a refuſal to pay a fine upon 'a rea- 
ſonable doubt of the cuſtom is not forfeiturs. 


3 Lev. 308. 
Cop hols land of the tenure of Buengh-Taghd, 


b | Pas to the uſe of another perſon and bis 
23 heirs, who dies before admittance, the right ſhall 


deſcend to the youngeſt ſon, becaufe the admie- 
tance has reference to the farrender, and they both 
make but one act. 1 Med. Rop. 102. 53 
4 Co. 22. X Z 
If a copyholder for life ſurrender to the uſe of 
another, who is admitted, by this the firſt copy- 
holder's eſtate is clearly determined; but if copy- 
holder in fee furrenders to the uſe of another 
for life, after his death he fhall' have ic again. 


Lig and Lord's caſe. Hill. 5 Car. 1. J. R. 


Rot. 793. Cro. 1. Par. 148. becauſe in the firſt 


4 caſe he grants his whole intereſt, in the other 


only part of it. 
If an infant ſurrender 1 land to another, 
who is admitted, this is not good to bar the infant, 
C 3 5 ſor 


wife, nor her heirs. 35 Eliz. Bullock and Dibley's 


. Cale, 4 Co. Rep. 23. 


The lord of a manor ſeiſed a copyhold without 
cauſe, and granted it to another in fee; the 
grantee died, and his heir was admitted: Then 


the firſt copyholder died, and his heir entered g 


upon the heir of the grantee, and ſurrendered to 
the uſe of a ſtranger; and here the heit's entr 
before admiſſion was adjudged lawful, and his 


ſurrender to the uſe of a ſtranger good; andi it was 
reſolved, that the deſcent of a . doth not 


toll or take away the entry of another copyholder 
who hath right. 2 Cro. Par. 36. and vide 4 Co. 


Rep. fol. 23 


It a abies for life cut down trees, the lord 
may carry them away, Pra. Reg. 170. 

is a copyholder commit waſte, whereby a for- 
feiture accrueth to the lord, who afterwards ac- 
cepteth of rent, this doth not bar the lord, but he. 


may enter for the forfeiture of the tenant, not- 


withſtanding the acceptance of the rent, Mich. 29 
El. in B. R. Godb. 47. Quære, Whether the 
rent accrued after the forfeiture committed, and 
the lord's knowledge of it? 

If a copyholder forfeit his eſtate, and then 


ſurrenders to the lord, who accepts it, not know- 


ing of the forfeiture, yet this is no diſpenſation 


| - the ſorfeiture. Hill. 4 Car. 1. Rot. 496. B. 


R. POE. and. Wheaton's caſe, I Cre, Par, 
1 chk = 
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for he may enter at his full age. Goole and Granc's | 
caſe, Moor's Rep. 


If a woman copyholder take an huſband wo 
ſurrenders, this ſhall be no diſcontinuance to the 


EE EC as aa a ad 
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A copyholder in fee took a leaſe for vears of 2 
manor: Reſolved the copyhold was extinct for 


Jever, and not only during the leaſe. Ide and 


Newpart's caſe, Aor's Rep. 

If a feme copyholder in fee take an huſband, 
who makes a leaſe for years contrary to the cuſtom, 
after the huſband's death this forfeiture ſhall not 
bind the feme and her heirs, but ſhe ſhall have it 
again after her huſband's death non ob/tante the 
forfeiture ; and ſo it was adjudged inter Savern and 
Smith in the exchequer. Cre. Rep. 1. Par. 7. 
Paſch. 1 Car. 1. PER: TE 

A copyholder in fee ſurrendered to the lord of 
the manor his copyhold eſtate, and the lord made 


a leaſe for years of the manor and of the copyhold, 


by the name of his tenement called H. and 
whether by this the copyhold was determined or 
no, was the queſtion: And it was held that it was- 
not; becauſe when the lord let the manor, it was 


included as a parcel thereof; but if he had made 
a leaſe for years of the copyhold by. itſelf, that 


had deſtroyed the copyhold ; tor it was then during 
that time ſevered from the manor, and ſo could 
never again be demiſable by copy. M. 14 Car. 1. 
in B. R. Lee and Boothley's caſe. Cre. 1 Par. fol. 


If. a copyholder makes a leaſe for years, which 
is u forfeiture at the common law, and after the 
lord makes a feoffment, or a leaſe for years of 
the freehold of this copyhold, in this cafe the 
feoffee or leſſee of the lord ſhall not take advant: 
of the forfeiture; for the leaſe of the freehold: 
made by the lord before entry, is an aſſent that 
the leſſee of the copyholder ſhall continue his 
eltate ; and (o it is in nature of an affirmance and 

” Ed „ con- 


| 
| 
| 
| 


| kake notice, Ce. 4 Rep. fo 47. 
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confirmation of the leaſe. M. 20 Eliz. in C. B. 
Penn and Merical's caſe. Owen's Rep. fol. 63. 


| Everyone who hath a lawful eftate or intereſt in 


a manor, be it in fee-fimple, fee-tail, dower, tenant 


dy the curtſey, tenant for life, tenant for years, 


guardian, tenant by {tatute-merchant, ſtaple or elgir, 
renant at will and ſufferance ; if acopyhold eſcheat 
or come into their hands during the time, they may 
regrant it, and it ſhall bind the lord, becauſe every 


one of them is daminus pro tempore. Co. Lit. 58. 


Co. 4 Reg, 8, 29. | 30S 

If a copyholder accept of a leaſe for years of his 
copyhold, by this his copyhold eſtate is determined, 
29 Eliz. Lane's caſe, Co. 2 Rep. 16. becauſe he 


tenure, | | 
If the fine of copyholders of a manor upon ad- 


mittance be incertain, yet the lord cannot demand 


or exact unreaſonable or exceflive fines; and if he 
do, the capyholder may by the law deny to pay 
them, and it is no forfeiture; and it ſhall be 
determined before the judges, upon proof of the 
yalue of the Jand, what fine was reaſonable to be 


demanded; for if it ſhould be otherwiſe, great 
part of the copyholds would be deſtroyed at the 
will of the lord, by exacting unreaſonable fines. 


Ce. 4 Rep. 27. Latch's Rep. f. 14. acc. : 
If the lord aſſeſſes a reaſonable fine, and re- 
quires the copyholder to pay it, he is not bound 


to pay it r becauſe he could not know 
what the lord will aſſeſs, & nemo tenetur divinare, 
and he fhall therefore have reaſonable time to pay 
it in, if the lord limits no time; but it is other- 


. 


wee of a fine certain, for of that he is bound to 


Niete, 


has himſelf canſented to an alteration of the 
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| Note, That no fine is due to the lord either 
upon ſurrender or deſcent, until admittance, for 
that is the caufe of the fine, and if after the 
tenant deny to pay it, (if it be a reafonable fine} 
it is a forfeiture of the copyhold. Bacon and Fat- 
3 man's caſe, and Saxd's cafe, fo refolved. Pide Co. 
Rep. f. 28. | 5 he 

3 - If a copyholder come not to do his ſervices, 
although he were often demanded to do them, 
but ſtill puts off from time to time to do them, 
although he do not abſolutely refufe, yet his de- 
ferring is a forfeiture. Paſch. 2 Car. 1, in B. R. 
Pele caſe, Latch's 2 V 
he lord of the manor aſſeſſed two years and 

half value of the land, according to the t 
rent, for a fine upon the grant of a copyhold, and 

for non-payment thereof entered for a forfeiture : 

And it was held by the court of King's Bench, 

that the fine was unreaſonable, and that one year 
and an half of improved rent was high enough; 
and therefore the lord's entry for the forfeiture 
was adjudged unlawful. Hil. 5 Car. 1. in B. R. 

Z Dowe and Golding's caſe, Cro. 1. Par. 142. L. L. 

ibid. 5 
T be lord aſſeſſed a fine of twelve pounds to be 
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and had then tendered. the two years quit-rent, 
being the fine certain according to cuſtom, though _ | 
not aſſeſſed nor demanded by the lord, it had not 


been. a forfeiture. 2 Cro. 617. Latch's Rep. 
122. e de 8 To? 
It was adjudged, that copyhold lands were 


within the ſtatute of 21 Jac. I. c. 16. for limita- 
tion of entries within twenty years. Pract. Reg. 


170. But ſee the late act 4 & 5 Ann. to com- 
mence an action within a year upon ſuch entry or 
claim. But that copyhold is not within the 


ſtatute of 12 Car. 2. touching guardians. dem 1 


171. Jide 3 Lev. 395. 2 Latw Ent. 1139, 
5 OT 5 

The flatute of Vgſiminſter 2. [13 Edo. 1 
Stat. 1.] c. 18. (which gives the Elegit) extends 
not to copyholds, for if it did, the lord would 
have a tenant brought in upon him, without 
either his admittance or even conſent. Gb, Ten. 
160, 185, 242. Sav. 67. Rol. Aör. 888. Cro. 
Car. 44. Hardr. 433. Old Bendl. 163. 3 Rep. 
9. 6 Vin. Ar. 169. pl. 4. 3 Read Stat. Law. 
123. 2 Int. 296. Co. Copyb. 149. 

Copyholds are very ſeldom granted for years, 
but if they be ſo granted the executor of the 
termor muſt be admitted ; and the lord is intitled 
to a fine, upon ſuch admittance, Bur. Rep. 
206, &c. 7 | ; | 


Tenants by the Verge, 


Are after the fame nature as tenants by copy of 
court- roll; but they are ſo called, for that when 
they: will ſurrender their tenements into the lord's 
hands unto the uſe of another, they have a little 

2 ; DE ; | rod, 
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rod, which, by cuſtom of the manor, they deliver 
Junto the D or bailiff, and be, that takes the 
Y lands, receives the rod in court from the ſteward _ 
in the name of Seiſin, and therefore they are called 
SZ Tenants by the Verge: Yet they have no other 
'. Fevidence but copy of the court roll. Lit. Ten. l. 


. £. 30 


” „„ 9. a4 


One had cut down timber upon a z copyhold 


7 tenement, which was preſented at a court-baron, 


and found to be waſte, and conſequently a for- 
feiture ; whereupon the defendant was admitted, 


brought his ejectment, and had a verdict; The 


plaintiff ban her bill in equity to be relieved: 
And it being not proved that the plaintiff had fold 
any of the timber, and that the premiſſes were much 
out of repair, an iſſue was directed to try if the. 
waſte was wilful ; which being found for the 
plaintiff, it was decreed ſhe ſhould be relieved : | 
And that the defendant ſhould deliver her the 

poſſeſſion again, and account for the meſne profits: 
But the lord chancellor ſaid, in caſe it had ap- 
peared wilful waſte, ſhe ſhould not have been 
relieved, Mary Thomas, widow, v. Potter & af. 


4 Fil. 19 . 2. Chancery caſes, 1 Par. f 98. 


Copyholder. before marriage agreed to ſettle his 
copyhold tenement on his intended wife; the 
marriage took effect, and the huſband ſurrendered 
the ſaid copyhold to a ſtranger for a ſum of mon 
by way of mortgage; he afterwards ſurrende ed 
the premiſſes to the uſe of his wife for life, which 
ſurrender was not preſented at the next court; 


but the widow, however, procured herſelf. th be | 


admitted; and it was decreed by the. court of 
chancery, that the wife being in, purſuant.toi a 
mat riage- agreement. her eſtate ſhould'.not be 


C 6 | impeached; 
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impeached; but had it been a meer voluntary 
ſettlement, it would have been otherwiſe. AMder- 
lin v. Secmore in Canc. Trin. 22 Car. 2. Chancery 
Cas, 1 Part, p. 170. 

A copyholder a agreed for a valuable con- 


ſideration to ſurrender his land, is but in the na- 


7 


ture of a truſtee for the vendee. 7b:d. p. 171 
Where a copyholder in fee ſurrenders to the 
ufe of another for life, and the leſſee dies, he ſhall 


not pay a fine for re- admittance to the reverſion; 
for it continued always in him. 9 Co. Mary 
A " Podlger's caſe, 107. 4 
And if ſuch copyholder in fee ſurrenders to the 
uff one for life, remainder to a third perſon in 
fee; but one fine is due; for the 


particular eſtates 
and the remainders are but one eſtate, Mich. 38 
9 Eliz. B. R. by Popham. 

a copyholder incur a Au beiture by com- 
weg waſte, and the lord aſterwards accept the 
"rent; de may enter for the forfeiture notwith- 


; HHanüing; for the copyhold was in him im- 


* | 
Aſter the courſe of the common law, when a 


mediately by the forfeiture. Mich. 29 Elia. B. &. 
Godb. 47. 
Tenants in 1 


There be two kinds of tenants in copar cenar y, 
Mac is, parceners at the common law, and 
parceners by cuſtom. 


man or woman is ſeiſed in lands or tenements in 
fee-fimple, or fee-tail, and hath no other ifſue 
but daughters, and dieth, the tenements deſcend 
the daughters equally as coheirs, and they ſhall 
22 2 22 one an equat part thereof as tenants 
pakznaty or copartnentiny, and are all as it 
were 


W 


hbeirs, or parceners may have 4 writ,” called Drove 


Las, except in form: forme coctain N 
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were one heir to their anceſtors: And theſa co- 


de Partitione facienda, to have the nds equally di- 
vided and ſhared amongſt them, + „ 

If a man ſeiſed of lands dis-without iffue, and 
the tenements deſcend to his fs; of if he hath 
no /jters, and it deſcends to his aunts; they be 
coheirs or parceners, as aforefaid. | 
If there be two parceners, one marries and hath = 
iſſue and dieth, and afterwards her huſband holdeth 
one half, as tenant by the-curtafy, the coheir or 
parcener that furviveth, and the tenant. by the 
curteſy may make partition between them; and 
if the tenant by the curteſy will not conſent there 


unto, the ſurviving pareener may compel dim by 


a writ de partitione facienda. 
But if the tenunt by the curtſey defirey to have 


partition, and the parcener ſurviving win not 


agree to it, the tenant by the eurteſy can have 0 
remedy ; for he cannot have a writ. de purtitiene 
facienda againſt the ſurviving parcener, although 
the parcener may have it againſt him, See the 
late acts concerning partition. : 

See the Stat. 8 & 9g W. 3. c. 31. — par- 


tition of lands iu coparcenary, 993 and tenancy 


in common. 


By the Stat. 7 Ann. c. 18. Coparceners, jom- 
tenants and tenants in common, having 


Mr 
tition to preſent by turns, each ſhall be ſeiſad in law of 


bit or her ſeparate efiate of the n if i it be an 


date of * 


Feen h Cyftam. | 
This tenure is 22 and is only, uſed i is 


if 


10 0 
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way 
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beſides, and in Norih-MWales. But the men of 
Kent only claim this as a right remaining unto 
them unconquered ; ; and it is thus: If a man be 
ſeiſed in fee-fimple or fee-tail, in lands or tene- 
ments of the cuſtom and tenure of gavelkind, and 
| hath iſſue divers ſons and dieth, all the fons ſhall 
be coheirs, and equally inherit thoſe lands and 
tenements as females do, and may make partition 
by writ de partitione facienda, and divide, as in the 

caſe of daughters at the common law. 

Grant of Borough-Engliſh lands to one and his 
heirs for three lives, the youngeſt ſon ſhall be 
heir. 2 Lev. 138. 

. Otherwiſe in gavelkind, of rent granted out of 


it, it ſhould go againſt all as the land ſhould. 
Idem 89. 


A rent de novo, rented out of ie land, 
ſhall deſcend according to the deſcent of the land. 
I Mod. Rep. 86, 96. 

oi vt-Tenants (a). 


When a man being ſeiſed of certain lands and 
tenements, doth thereof enfeoff three or four, or 


— 


— 


(a) Joint-tenants and tenants in common of any in- 
| heritance, are compellable to make partition by writ of 
partition, as coparceners are compellable to do at com- 

mon law. Stat. 31 H. 8. c. 1. 
And by Stat. 32 H. 8. c. 32. Joint tenants and tenants 
in common for lives or yum, are compellable to make 
partition. 
By the 8 9 V. 3. c. 31. an eaſier method of ob. 
taining partition of lands in coparcenary, joint mea 
and tenancy in common, is provided. 


But theſe ſtatutes do not concern copyholds, 


more, 
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more, to have and to hold to them and their heirs, 
or to hold to themſelves for the term of their lives, 
or for another's life, and they become ſeiſed by 
a cen of that eine, theſe are ſaid to be e i 
tenants. . | 
Likewiſe if two or more difſciſe niſin of any 
lands or tenements to their own uſe, the diſſeiſors 
be joint-tenaats ; but if it be but to the uſe of 
one of them, they be not joint-tenants. N 
Now the nature of joint-tenants is, that the 
| whole eſtate ſhall go to the ſurvivor, 
As if there be three joint-tenants in n | 
and the one of them hath iſſue, and dieth, the two 
that ſurvives ſhall have the whole tenements, and 
nothing thereof ſhall go to the iſſue of him that 
is dead: And if the ſecond tenant have iſſue and 
die, the third, who is ſurvivor, ſhall enjoy the 
whole, and ſhall have it in n to him —— 
his heirs. | 
But now there is a difference in tenants in 
parcenary : For if there be three copartners, and 
one hath iſſue, and dieth before there be any par- 
tition made, that part which belonged to her that 
1s deceaſed ſhall deſcend to her iſſue; and if ſuch 
a parcener die without iſſue, her part ſhall deſcend 
to her coherrs : So that this they have by deſcent, 
and not by ſurvivorſhip, as joint-tenants have. 
And as the furvivorſhip taketh place among 
joint- tenants, ſo it doth amongſt all perſons who 
have joint eſtate or poſſeſſion with others in 
chattels real or perſonal. 
| As if a leaſe be made to ſeveral perſons for term 
of years, the ſurvivor of the leſſees ſhall enjoy all 
the tenements during the term TP virtue of te 


leaſe. : 
And : 


And. in like. manner, goods and chattels per- 
ſonal, whereof there be partners, ſhall go to the 
ſurvivor. And if a bond be made to many perſons 
for one debt, and ſome of the obli 
ſurvivor ſhall have all the debt. And fo it is in 
all covenants and contracts amongſt partners. 

There may alſo be joint-tenants for term of 


life, and yet. they. have ſeveral inheritances : 


If lands be given to two men to hold to them 
for term of their lives, and to the heirs of their 


two bodies, here thefe donees are joint-tenants for 


term of their lives, and have ſeveral inheritances : 
Por if one of them have iſſue and die, the ſurvivor 
ſhall enjoy the whole during his life by ſurvivor- 

And if the ſurvivor have alfo iflue and die, 


then the iſſue of them both ſhall enjoy the eſtate 


equally between them, as joint-tenants. 
Now, the reafon why theſe are ſaid to have 
feveral inheritances is, becauſe it is impoſſible for 


them to have an heir between them, as a man 


and a woman may have. 
Therefore the law maketh this diſtinction ac- 


_ cording to reaſon and the form of the gift; that is 


to the heirs that one getteth on the body of his 
wife ; and fo likewiſe of the other: So that by 

| this reaſon it muſt of neceſſity be, that they have 

ſeveral imheritances. 

And if after the death of the dbnees, the iſſue of 
ene of the denees die alſo, leaving no iſſue of his 


body ſurviving, in this cafe the dbnor or his heirs 


may enter into the moiety of the lands, as in his 


reverſion, though the other of the donees hath iſſue | 


gees die, the 
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In like manner, if lands be given to two females, 
and to the heirs of one of them, in this caſe the one 
of them, that is, ſhe that hath it but for life, hath 
a freehold ; and the other hath a fee- ſimple: And 
if ſhe that hath a fee die, the other who Hath the 
freehold ſhall enjoy the whole during her life, by- | 
virtue of her ſurvivorſhip. 

And if tenements be given to two, nd to the 
heirs to be ingendered of the body of one of them; 
here the one hath a freebols, and the other fee- 
tail. I 

If there be two | joint-venants, and bey de ſeiſed 
of an eſtate in fee-fimple, and the one by deed | 
grants a rent-charge to another out of that part- 

which appertains to him, now, during the life of- 
the grantor, this rent-charge is good and eſfectual, 


daut it becomes void after. the death of the grantor ; 


for the tenant that ſurviveth ſhall hold all the? 
land by ſurvivorſhip, diſc lenge from he rent- 
charge of the other. | 

If there be two joint-tenants * . 2 ond: 
lets his part for years, rendering rent, and dies,” 
the term ſhall continue 8 the ſurvivor, but 
the rent is gone. Finch, lib. 1. c. 3. þ 13˙ N 
187. bh 

But amongſt cabeirs.or parcenet it io otherwiſh; 
for if there be two parceners in tenements in fee-- 
ſimple, and before partition one chargeth his part 
dy his deed with a reut-charge, and dieth, leaving 
no iſſue, whereby his moiety deſcends to the other 


partner; here that part ſhall not be. freed of the 


rent-charge, becauſe he cometh to this TP * 

deſcent. as heir by lus „ 

If joint-tenants be deſirous to make daes 

betucen them, they may 40 it by conſent and 
8 
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agreement amongſt themſelves ; and ſuch partition 
is good and binding againſt each other: But un- 
leſs it be done by mutual conſent amongſt them- 


ſelves, the law cannot enforce or compel them, 


or either of them, to do it; becauſe joint-tenants 
cannot have a writ de partitione facienda, as tenants 
in copartnerſhip may have. But ſee the late 
ſtatute poten, p. 45. 
If there be a joint eſtate of lands and tenements 
made to a man and his wife, and to a third perſon ; 
here the third perſon ſhall have as much as the 
man and his wife; that is one moiety : For the 
man and wife can have but half the eftate, becauſe 
| oy are but one perſon in law. 


In like manner it is, if lands were made to a 
man and his wife, and two others; here the man 


and wife can have but a third part, and the two 
others the other two parts, 


Tenants in Common. 


Such as have lands and tenements by ſeveral 
titles, and not joint titles, and none of them 


knoweth what is ſeveral to him, i. e. that they 
hold the land pro indiviſe, whether it be in fee-= 


ſimple, fee-tail, or for term of life; theſe are ſaid 


to be tenants in common, becauſe they 2 1 by 
s and 


the law to hold, enjoy and occupy the lan 
tenements in common and undivided, and to take 
profits in common, as coming to the ſame lands 
and tenements by ſeveral titles, and not by one 
joint title. | 


If a man enfeoff two joint-tenants in fee, and = 


one of them aliens his part to another in fee, this 


alienee and the other joint tenant are tenants in 


common, 


i 


\ 


. 
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common, becauſe they now ſtand ſeiſed by ſeveral 
titles ; the joint-tenant by virtue of the firſt feoff- 
ment made to him and the other, and the alienes 
by virtue of the feoffment of the other joint-ten- 
ant; ſo that the ſeveral feoffments make their 
titles ſeveral, whereby they become tenants fn 
common. | 
If there be chree joint-tenants, and one of them 
aliens his part to another perſon in fee, here the 
alienee is tenant in common with the other two 
joint-tenants, and of the other two parts the 
vint-tenants be ſeiſed jointly, and the ſurvivor of 
them ſhall -have the whole of thoſe two e by 
virtue of ſurvivorſhip, | 
If there be two joint-tenants in fee, and one of 
them gives his part to another in tai}, here the 


danee and the other joint-tenant become tenants in ; 


common. 

Alſo if lands be given to two men, and to the 
heirs of their two bodies; in this caſe thoſe donees 
have a joint eftate during their lives; and if both 
of them have iſſue and ie, both their iſſues ſhall 
hold the land as tenants in common. : 

If lands be given to two men and their heirs, 


to hold to each a moiety, theſe are tenants in 


common. | 
If a man, being ſeiſed in certain "We doth. 
enfeoff another in the half of it, without — 


ing of the ſame half in ſeveralty at the time of the 


feoffment made, that is, do not diſtinguiſh that 
half from the other by particular bounds and 
limits, in this caſe the feoffor and the feoffee ſhall 


hold their parts of thoſe lands in common. 


And as it is amongſt tenants in common in 
Hands or tenements 4n fee · ſimple ot fee - tail, in the 
Hz | ſame 
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ſam natyre it alſo is between tenants for term 
of life: As if there be two joint-tenants ſeiſed in 


fee, and one of them lets to a man his part for 
term of his life, -and the other joint-tenant lets 
to another man his part for term of life; theſe two 
1 be tenants in common for the term of their 
_ 

Likewiſe, if a man lets lands unto two perſons 
for the term of their lives, and the one of them 
grants all his eſtate of the part belonging unto him 
Unto 2 third perſon ; then the third perſon, to 

whom this grant is made, and the other tenant 


term of life, be both tenants in common 


uring the lives of both the leſſces. 

If there be three. joint-tenants, and one of them 
releaſrth all his right which he hath in the land by 
his deed to one of his fellows, then he to whom 
the releaſe is made hath the third part of the Jands 
by virtue of that releaſe. and ſhall hold that third 
part with himſelf and his fellow in common, and 
they two ſhall hold the other two parts jointly. 
Alſo if a joint eſtate be made unto a man and 
his wife, and to a third perfon, and that third 
perſon releaſtth his right which he hath in that 

eſtate to the huſband, then the huſband hath the 
third perſon's moiety, and the wife hath n 


therein at all. | 
And if fuck third n releaſe his right i in his 


moiety to the wife, not naming her huſband in 
the releafe, then the wife hath the third perſon's 


We that made 2 


— and. the hufband hath nothing at all in it, 
fare urarit, in the right of his wife; be- 
: — the releaſe ſhall work to inveſt the eftate in 
the perfonto whom the reteafe is made, for all that 


There : 


1 
7 
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There may be alſo tenants in common by title 
of preſcription ; that is, when two have holden 
lands in common undivided, the one, one half from 
his anceſtors, and the other, the other half from 
his anceſtors, or from whom the eſtate is dervived 


unto them undivided, time whereof the memory 


of man hath not known to the contrary, theſe are 
tenants in common, by title of preſcription. 

Now theſe tenants in common ought in ſome 
caſes to have, for the maintenance of their poſ- 
ſeſſion, ſeveral actions; and in fome caſes 
ſhall all join in one action: For if there be two 
tenants in common, and they be diſſeiſed, they 
two cannot bring againſt the diſſeiſor one aſſize in 
both their names, but they muſt have againſt him 
two aſſizes; for every of them ought to have am 
aſſize of his half, becauſe the tenants in common 
are ſeiſed by ſeveral titles. 

But amongſt joint-tenants it is otherwiſe ; for if 


there be never ſo many of them, and they be 


diſſeiſed, they ſhall have but one aſſize in all their 
names, boca they have all but one joint title. 
It hath been formerly held, that an action on 
the caſe lay not for one tenant in common, &c. 
againſt another who diſpoſes of the whole. 1 Lev. 
29, c. 

"ihe by the late act for cena of the law, 
4& 5 Ann. it is enacted, That actions of 'actount's 
may be brought and —— againſt the extcutars 
and adminiftrators of every guardian, bai or re- 
cei ver, and alſo by one jornt-tenant and tenant in cm- 
mon, his executors and adminiſtrators, agi ' the 


other as bathff, for reteruing more than” mes to bir 


Jui ſhare or proportion, and againſt the exetutor antl 
admin: . of ſuch . o nt in commun. 
There 


| 
| 
| 
| 
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There is likewife a difference in ſuing real 
actions between partners that be in by divers 
deſcents and tenants in common: For if a man, 
who is ſeiſed of lands in fee, dieth, leaving only 
two daughters his coheirs, and theſe two daughters. 


enter, and have each of them a ſon, and die with- 


out making any partition between them, ſo that 
the lands deſcend equally to their two ſons, the 
one moiety to one of them, and the other to the 
other, and they enter and enjoy the ſame in 
common, and be diſſeiſed; they ſhall not in this 


caſe bring two affizes, but one aſſize in both their 


names: For though they came in by divers 


deſcents, yet they be parceners, and a writ de 
partitione facienda lieth between them. Never- 


theleſs they be not parceners by reaſon of the 
ſeiſin and poſſeſſion which they have from their 


mothers, but in reſpect to their eſtates which de- 


cended to their mothers from their grandfather. 
And fo in reſpect and conſideration of their firſt 


_ deſcent that was to their mothers, they have a 
title in parcenary, which maketh them parceners ; 


and they be but as one heir to their common 


anceſtor, their grandfather, from whom the land 


deſcended to their mothers. And therefore, be- 
fore pariition made between them, they ſhould 


| have but one aſſize, though they came in by ſeve- 
ral deſcents. 


And likewiſe in N actions, in treſpaſs, 
and fuch like cafes which concern their tenements 


in common, the tenants in common ought to bring 
| ſuch perſona] actions jointly in all their names; 


as for breaking their houſes, cloſes or paſtures, 


wWaſting treading down, or otherwiſ: ſpoiling the 
| graſs, cutting or milling of their woods, ſpoiling 
| their 
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their fruit-trees, fſhing in their ponds, and fuch 
like; in theſe and all ſuch kind of actions where- 
in they are jointly concerned, the tenants in com 
men ſhall have one joint aQion, ; and recover 
damazes jointly. 7 55 

Likewiſe, if two tenants in common > make a 
leaſe of their two tenements to another for term 
of years, reſerving unto themſelves a certain yearly 
rent, if the rent be in arrear, they ſhall have one 
action cf debt for the rent againſt the leſſee in 
both their names, and not divers actions. | 

If two perſons or more have chattels real or 
perſonal in common and by divers titles, if one of 
them die, the other who ſurvives ſhall not have 
his part that is dead in thoſe chattels by ſurvivor- 
ſhip, but the executors of him that dieth ſhall 
huld and enjoy his part with them that ſurvive, 
as the teſtator did or Mo to have done in his 
life-time, 

If two perſons have an eſtate in common for 
term of years, and one of them puts the other 
out of his poſſeſſion, and enjoys all himſelf, then 
he that is ſo put out of poſſeſſion may bring his 
ejectment againſt the other for his moiet 

But if two perſ-.ns be poſſeſſed of chattels per- 
ſonal in common by divers titles, as of an horſe, 
or an ox, or a cow, or the like; and one of them 
takes it into his own poſſe ion from the other; 
the other hath no remedy, but to take this from 
bim that bath done him the injury again, to oc- 
cupy in common, when he hath an opportunity; ; 
that is in plain terms, he may come by it as well 
as he can. Fide the act for amendment of the 
law, p. 45. this work. 


Ihe 
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The' efſentiat difference between joint-tenants 
and tenants in common, is, that joint-tenants have 
the land by one joint title and in one right, and 
tenants 'in © commoh by feveral titles, or by one 
title and ſeveral rights; and this is the reaſon that 


joint-tenants have one joint-freehold, and tenants 


in common ſeveral freeholds. 
There are alſo tenants in antient demeſne ; 

Of whoſe tenures and privileges you may read 
at large in Mr. D' Anvers's general abridgment 
657, Cc. Tit. Antient Denieſne. 

There are alfo ſeveral other tenants beſides the 
aforementioned, as tenant by Elegit, tenant by 
ſtatute merchant, tenant by i 

in mortgage, &c. | 


| Some Obſervations as to Mortgages. 


That where lands are mortgaged thrice over, 
the third mortgagee may buy in the firſt in- 


cumbrance to protect his own mortgage, and he 
hath both law and equity for him. 2 Vent. 338. 


That he ſhall hold the land againſt the ſecond 
mortgagee until he be ſatisfied both the money he 


paid the firſt mortgagee, and alſo his own which 


he lent upon the laſt mortgage. 16:4. | 
But where only part of the lands are mortgaged 


to the firſt, and the whole to the ſecond, and after 


to the third; if the third buys in the fiſt title, it 
ſhall protect only that part that is in the firſt 

mortgage. /tem 339. | 
That a purchaſer or mortgagee coming in upon 
a valuable conſideration without notice, and 
purchaſing a precedent incumbrance, it ſhall 
protect his eſtate, though he purchaſed in the in- 
| cumbrance 


atute-ſtaple, tenant 


8 . 
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cumbrance after notice of a. ſecond mortgage. 
Ibid. 

That mortga rtgages are not relieveable in chancery 
after twenty years, for the ſtatute of 21 Fac. 1. 4. 
16. limits the time of entry to that number of 
years, &c. and equity in that cafe follows the law, 
Idem 240. 

That upon a mortgage in fee the redemptian- 
money ſhall be paid to the executor, and not to 
the heir. Idem 338, 351. 

That the court of chancery cannot morten the 
time that is given by expreſs covenant and agree- 
ment of the parties, but hen that time is paſt, 
then the practice is to forecloſe. Idem 365, 

But Note; The practice of chancery is now . 
otherwiſe : For though there be an expreſs co- 
venant in the mortgage deed, if the money be not 
repaid at the day, the mortgager ſhall be abſolutely 
forecloſed, &c. yet if it appear that the money 
lent is not an equitable confideration, the court 
will not only enlarge the time for payment, 
but order the mortgagee to reconvey the eftate on 
payment of principal, intereſts and coſts, within 
ſix, nine, or perhaps twelve months after the time 
limited in the deed. : 

Alfo, though the covenant or agreement be, 
That if the money be not repaid at the day, chen 


1 on payment of a farther ſum in certain, the 


mortgage to be abſolute; or though more money 
to be lent to the mortgager after the morgage, or 
even after the forfeiture, yet if there appear to be 
no hardſhip on the morgagee, or that the money 

ſo lent is not a ſufficient equitable conſideration 
for the , the 5 will compel the 


. 
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mortgagee to reconvey on payment of principal, 
Intereſt, coſts and damages. 
But by Stat. 4 & 5 V. & M. c. 16. if a man 
mortgages his lands or eſtate twice, and does not 
declare or give notice to the ſecond mortgagee of 


the former morgage, or within fix months clear it, 


he loſes the equity of redemption to the ſecond 
mortgagee, and he himſelf will ſtand forecloſed, 

And Nete; The judges at commoa law may 
and ought judicially to take notice of mortgages 
and equities of redemption, and therein guide 
tiemſelves by rule of equity, rather than by 
the ſtrict rules of law; for nothing has more 
contributed to the exorbitant power of chancery 
than their over-fondneſs for what they call maxims 
of law. SE 


By Stat. 7 Gee. 2. c. 20. ſet. 1. Where any 
action ſhall be brought on any bond for payment 


of money ſecured by mortgage, or performance of 


the covenants therein contained, or where any 


ejectment ſhall be brought by any mortgagee, and 


no ſuit ſhall be depending in equity for forecloſing 


or redecming ſuch mortgaged lands ; if the perſon 


having right to redeem, and who ſhall appear and 


become defendant, ſhall pending ſuch action pay 
unto ſuch mortgagee, or in caſe of refuſa] bring 
into court the principal and intereſt due on ſuch 


mortgage, and all ſuch coſts as have been ex- 


pended in any ſuits of law or equity upon ſuch 
mortgage (ſuch principal, intereſt and coſts, to 
be aſcertained by the court where ſuch action is 
depending, or by the proper officer by ſuch court 
to be appointed) the monies paid to ſuch mort- 
gagee, or brought into ſuch court, ſhall be in 
latisfaction of ſuch mortgage, and the court ſhall 
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diſcharge ſuch mortgagor or defendant from the 


the ſame, and ſhall by rule of court compel ſuch 
mortgagee, at the coſts of ſuch mortgagor, to 


reconvey ſuch mortgaged lands, and deliver up 


al writings in his cuſtody relating to the title.“ 

By Sect. 2. Where any bill ſhall be filed in 
equity by any perſon claiming intereſt in lands 
under any mortgage, to compel the defendant 
claiming right to redeem, to pay the plaintiff the 
principal and intereſt due on ſuch mortgage, or 
the principal and intereſt together with any money 
due on any incumbrance chargeable on the equity 
of redemption thereof, and in default of payment 
to forecloſe ; the court of equity upon application 
by the defendant having right to redeem, and 
upon his admitting the title of the plaintiff, ſhall 
at any time before ſuch cauſe ſhall be brought to 


| hearing, make ſuch decree therein as ſuch court 
might have made in caſe ſuch cauſe had been 


regularly brought to hearing.“ 

By Sect. 3. This act ſhall not extend to 
any caſe, where the perſons, againſt whom 
redemption ſhall be prayed, ſhall (by writing 
delivered, before the money ſhall be brought 
into court, to the attorney or ſolicitor for the 
other ſide) inſiſt, either that the party praying 
redemption has not right to redeem, or that the 
premiſſes are chargeable with other ſums than 


- what appear on the face of the mortgage; nor 


to any caſe where the right of redemption ſhall 
be controverted between different defendants ; nor 
ſhall be any prejudice to ſubſequent mortgagees 


or incumbrancers” 
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CHAP. n. 


07 Lea ſes, Contugnty and Conditions ; Proviſo's 
and Reſervations, Surrengers and. * 
ments of leaſes. 


N all leaſes, as we have ſaid before in the title 


of tenant for term of years, there muſt be leſſor 


and leſſee: He which demiſes or lets land to farm, 


is the leſſor; and he who takes the land, that is, 
unto whom it is ſo let or demiſed, is called the 
leſſee; in more vulgar terms N by the 
title of Landlord and Tenant. 

According to Sur general and common ac- 
ceptation now- a- days, every leſſee for life, years, 


or at will, though it be but of a cottage, or never 


ſo ſmall a tenement or houſe, is called a Firmor 


or farmer, and the premiſſes a firm or farm; ſo 


we ſay in the writ, a firma ſua ejecit, ſo called, 
quia poſſeſſio firma, & non precaria, as tenant at 
will. 

But antiently the chief meſſuage in a pariſh or 


| county town was called, by way of pre-eminency, 


a farm; and unto this farm belonged great 


demeſnes of all ſorts, as gardens, meadows, paſtures, 


givers, woods, moors, waters, marſhes, furzes, 
heath, and alſo meſſuages, houſes, tofts, mills, and 


the like: And all thoſe are comprehended under 


the title of lands. Theſe demeſnes were uſed to 


| be Het out to others for term of life, years or at 
will. Of leaſes by parol or word of mouth, &c. 
Ni: due N 12, 13. 5 2 


Tneſe 
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Theſe antient farms (or firms, which you will 
call them; which appellation or diale& differs 
according to the county: In Effex, Norfolk and 
Suffolk, they call them ferms and fermors; but in 
the Weſt are called farms and farmers :). Theſe 
farms, I ſay, attained to this title from the old 
Saxon word feormion, which ſignifies to feed, pro- 
vide or yield victuals; fo that a farmer ſignifies a 


victualler; for antiently the landlords did not 


receive money upon their leaſes for their rent, by 
corn and victuals, being ſuch as the farm yielded 
of its growth, until it came by degrees into part 
money and part viduals; and at laſt, about the 
time of king Henry the firſt, the rent reſerved was 
turned into money, and fo hath hitherto continued 
amongſt moſt men. 4 . 

| Yet amongſt ſome, where the antient rents or 
reſervations are not altered, the rent is in corn of 
victuals to this day, eſpecially in college an, 
church leaſes; and doubtleſs many of thoſe antient 


reſervations received their utmoſt period in the 


general diſſolution of the religious houſes, to the 


no ſmal] detriment of the induſtrious farmer. Co. 


7 Par. f. 13. 


All leaſes for years reſerving rent muſt be made 
of lands and tenements, whereunto the leſſor may 


come to diſtrain; ſo that a rent cannot be reſerved 
by a common perſon out of any incorporeal in- 


heritance, as advowſons, commons, offices, tithes, 
fairs, markets, liberties, franchiſes, and the like: 
But if a leaſe be made by deed in writing of one 
of them, one may have an action of debt by way 
of contract, but one cannot diſtrain: But if any 
rent be reſerved in ſuch Lo upon a leaſe for life, 

| __D3 it- 


— — —— ———— 
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debt, and diſtin actions may be brought for 
each quarter's rent. 1 Vent. 129. 


Jeans, It Is a nn, and goes to his executor or 
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it is utterly void. Co. 1 Far. Inft. p. 47. Co. 7. 
23. 

By Holt chief juſtice, if A. not having any 
thing in certain land, demiſes it by indenture to B. 
and afterwards A. purchaſes the land, this will be 
a good leaſe by eſtoppel ; but if it appear by 
recitals in the leaſe that A. had nothing at the 
time of the demiſe, and afterwards he purchaſes 
the land as aforeſaid, that will not enure by 
eltcppel. 1 Lord Raym. 729. Hermitage and 
Tomkins. 

A tenant for life leaſed for years, the leſſee 


afßgns to him by parol, without deed, rendering 


rent: It was faid by the chief juſtice, that 
although this afſignment by operation of the 
law turned to a Cremer,” yet it was not an 
expreſs ſurrender; and if the rent was not good 
by way of reſervation, it was good dy way of 
contract; and ſo judgment was given for the 


_ plaintiff, although all the days were not paſſed. 


2 Lev. 80. 
Note, That every quarter's rent is a ſeveral 


Alſo a debt for rent is payable by an executor 
before bonds, becauſe it ſavours of the realty, 
and is maintained in regard of the profits of the 
land received. Idem 184. 

Action of debt lies for the leſſor againſt | an 
aſſignee of a moiety of the land, for the moiety of 
rent, - 2 Lev. 231. 

Leafes for term of years are chattels ; - fo that 


if a man have a leaſe of lands for five hundred 


adminiſtrator, 
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adminiſtrator, if he diſpoſe not otherwiſe of it 
before his death. 32 or 23 Lib. A. 6. 

That a leaſe for years, although it be a very 
long leaſe, cannot be intailed, (but may be aſſign- 
ed in truſt to ſeveral uſes, which may be an entail 
in effect): For the nature of a chattel cannot be 
turned into an inheritance. Praf?. Reg. 400. 
Idem 401. | . 

That if a leaſe for years comes to be limited in 
tail, the law allows not a preſent remainder to be 
limited thereupon; yet it will allow a future 
eſtate ariſing upon a contingency only; and that 
to wear out in a ſhort time. By the lord 
chancellor Finch in the duke of Norfol#'s caſe, x 
27. and the courts of equity have ſince extend 
this doctrine. | 
Every man who is ſeiſed of lands in fee-ſimple 
may leaſe out his lands for what time or term he 
pleaſeth himſelf: And fo likewiſe might biſhops 
have done formerly before the ſtatutes reſtrained 
them. 32 H. 8. c. 28. 13 Eliz. c. 10. 18 El. 
c. 6. 1 | SED L 
A tenant in tail being at age may by deed, in 
writing leaſe out ſuch lands as have been let to 
farm twenty years next before the leaſe made, 
reſerving the old rent or more, not exceeding three 
lives or twenty-one years: The words [without 

Imprathmeit of waſte] muſt be omitted in it, and it 

_ muſt commence from the day cf the making or 
date. And if there be an old leaſe in being, it 
muſt be ſurrendered, expired or ended within one 
year after the making of the new one, or elfe it 
is void. And a leaſe thus made binds the iſſue of 
the tenant in tail, if he die before the term be 
out; But if the tenant in tail die without iflue, 
| RU the 
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the donor may avoid the leaſe by his entry, and ſo 

may he in remainder; and though he accept the 

rent, yet he doth not thereby confirm the leaſe. 
Vide 1 Jac. 6. 3. Hern's Com. 62, 67, &c. 


A man that is ſeiſed of. lands in fee-ſimple or 


fee-tail.in the right of his wife, may make a leaſe 
dy indenture in writing of his wife's land, in the 
name of himſelf and his wife, and ſhe to ſeal 


thereunto, reſerving the rent to himſelf and his 
wife and to the heirs of his wife; this leaſe ſhall be 


good againſt the woman and her heirs after her 


„ deans and chapters in the rakes, 
may make leaſes of ſuch eſtates as they are ſeiſed 


oſtin fee, in right; of their churches: And ſo may 
maſters, provoſts and fellows of colleges, and 


Wardens of hoſpitals, if they be not prohibited 


the .private ſtatutes of their foundations. Vie 


Ans ab, Ce. as follows. | 


[LEASES by Statute Law, 


I. Stat. 32 H.8. 28. Leaſes made by tenant 


in tail, or by him who is ſeiſed in the right of bis 


wife or church. (they being of full age at the time 
of ſuch leaſe made) ſhall be good and effectual in 


wed T e law againſt the leſſors, their wives, heirs and 
l. Thi ſtatute ſhall not extend to any 


> to be made of lands, in the hands of any 
by force of any 

os fa expired. within a year after the ma- 
Nee 
58 * any reverſion of manors, bd, Cc. nor 


old leaſe, unleſs ſuch 


ts 
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to any leaſe of ſuch manots, lands, Cc. which 
have not been let to farm, or occupied by farmers, 
twenty years before ſuch leaſe made ; nor to any 
leaſe to be made without impeachment of waſte, 
nor any leaſe to be made for above twenty-one 
years, or three lives, from the day of the making 
thereof; and that upon every ſuch leaſe'there be 
reſerved ſo much yearly rent as hath been uſually 
paid for the lands fo let, within twenty years next 
before ſuch leaſe made; and the reverſioners of the 
manors, lands, Sc. ſo let (after the death of fuch 


leſſor or his heirs) may have ſuch remedy againft 


ſuch leſſee, his executors and aſſigns, as fuch 
leflor might have had againſt ſuch leſſee. a 
HE. Provided, That all leaſes made by the 


Huſband of manors, lands, &c. (being the in- 


heritance of the wife) ſhall be made by indenture, 


in the name of the huſband and wife, and ſhe to 


ſeal to the ſame, and the rent ſhall be reſerved ta 
the huſband and wife, and to the heirs of the wife. 
And here the huſband ſhall not aljen or diſcharge 
the rent, or any part thereof, longer than during 
the coverture, unleſs it be by fine levied by 
hufband and wife. = 


IV. This act ſhall not extend to give liberty 
to take more farms or leaſes than might have been 


taken before this act, (Vide Stat. 25 H. 8. c. 13. 


that none ſhall hold above two farms together) 
nor to any rarſon or vicar, to make any leaſe 


otherwiſe than they might have done before. 
V. All leaſes for years made within three years 
before the 12th of pril 3x H. g. by writing In- 


| dented, under ſeal of any perſon or perſons of full 


age, ſane memory, not unlawfully coarcted, nor 


covert baron, of any manors, lands, &c. wherein 


D 5 he 
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he or they have an eſtate of inheritance to his or 
their own uſe at the time of the making thereof, 
and whereof the leſſee or leſſees, or their aſſigns, 
have now the poſſeſſion by force of ſuch leaſe or 
leaſes, and no cauſe of re-entry or forfeiture 
thereof had or made, ſhall be good in-law againſt 
ſuch leſſors, their heirs and ſucceſſors; fo as fo 
much yearly rent be reſeryed for the ſame, as was 
paid for the ſame within twenty years next before 
the making of ſuch leaſe or leaſes; or elſe ſuch 
Teaſe or leaſes to be of no other force than they 
were before the making of this act. 

VI: No fine, feoffment or other act done by 
the huſband only, of the inheritance of freehold 
of the wife, ſhall make any diſcontinuance, or 
prejudice the wife, or any other who is to enjoy 
it after her deceaſe; the fines levied by the huſ- 
band and wife only excepted. 

VII. This act ſhall not give liberty to the wife 
and her heirs to avoid any leaſe hereafter to be 
made of the wife's inheritance, by the huſband 

and wife for one and twenty years and under, or 
three lives; whereupon the accuſtomable yearly 
rent for twenty years before is reſerved, according 
to the tenor of this act. 

VIII. This act ſhall not and to make good 
any leaſe made by any eccleſiaſtical perſon, which 
is made void by authority of parliament, or by 
any ſuch perſon or other now attainted of 

treaſon. 


IX. Stat. 1 Eliz. not printed. (Vide Abr. of Bone 1 


Tit. Leaſes p. 40 1.) All eſtates made by an arch- 
biſhop or other biſhop, of any manors, lands, &c. 
parcel of the poſſeſſions of their biſhoprick, or uni- 
= or appertaining * to any perſon orperſons, 


body 


. F 2 1 wu ; n 2 
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body politick or corporate, other than to the 
queen, her heirs and: ſucceſſors, and other than 
for the term of one and twenty years, or three lives 
from the time of ſuch eſtate made, and whereupon 
the accuſtomed yearly rent or more ſhall be re- 
ſerved or payable yearly, during ſuch term-of one 
and twenty years or three lives, ſhall be yoid to 
all intents and purpoſes. - - 

X. Stat. 13 Eliz. 10. All grants, 8 
leaſes, and other conveyances and eſtates, made 
by any maſter or fellow of any college, dean and 
chapter of any cathedral or collegiate church, 
maſter or guardian of any hoſpital, parſon, vicar, 
or any other (a) having any ſpiritual or eccleſiaſtical 
living, or any houſes, lands, tithes, or other 
hereditaments, being parcel of their college, 
cathedral, chapter, hoſpital, parſonage, vicarage 
or other foiritual promotion, or belonging there- 


_ unto, other than for one and twenty years or 


three lives from the making thereof, and where= 


upon the accuſtomed yearly rent or more ſhall be 


reſerved and payable 3 during the term, ſhall 
be utterly void. 


Xl. This act ſhall not make good any leaſe or 


other grant againſt the private ſtatutes of any 
college or collegiate church. 


XII. This a& ſhall not extend to any leaſe 
| hereafter to be made upon a ſurrender of a former 
leaſe, or by reaſon of any covenant or condition 
contained in any former ” and ſtill . 


K 


(a) The ad or any other, See. eoming Gb 
or vicar, will not comprehend biſhops, who are of an 
wr that is ns” Vide 4 * 76. 8 | 


a * 


fo as the leaſe to made contain not more years than 
the reſidue of the years of ſuch otmer leaſe, nor 
any leſs rent than is e Ar mag This is a 
publick act. 

XIII. Scat. — 20. No leaſe made of 
| any benefiee-or ecelefiad 

ar any part thereof, (and not impr ) 
dure any longer than while the — ſhall be 
-ordinarily reſident and ſerving the eure of fuch 
benefics, without abſence above eight days in 
any one year; but that every ſuch leaſe, /o ſcon as 
— ſhall come into any peſſeſſiom or uſe 
above farbidden, or immediately, upon ſuchrabſence, 
ſhalt ceaſe and be void; and the incumbent fo 
offending' ſhall loſe a year's profit of his benefice, 
| 70 be diftribured by the oedinary among the poo of 


pariſh. Vet ſee Dare: Parſon's Counſellor 229. 


demiſe one of them (upon 
Which he is not wh ordinarily reſident) to his 
eurate only; but ſuch leaſe-ſhall endure no longer 


-above forty days in one year. 

> XV. Stat. 14 EL 11. In the ſtatute 13 BL 20. 

theſe words [So ſoon a & or any part thereof hall 

tome <ento any Poſſeiſren or uſe 2 — or] 
led. 


b 
XVI. All bonds, contracts, promiſes and co- 


Permitting any perſon to enjoy any benefies or 
Eeceleſiaſtical promotion, with cure; or to take the 


"fruits thereof (other than ſuch bonds and covenants 
made for aſſuranee of any leaſe heretofore: made) 
mall be admitted of ſuch validity (and no other- 
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man during ſuch curate's reſidence, without abſence 


wenants hereafter to. be made, for ſuffering or 


| wiſe than) as leaſes thereof made: The like law 43 
5 | „„ 18 
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is of leaſes, bonds, promiſes benen made by 
curates. 

XVII. The branch: af the fatute. of 13 E¹ 
10. made to avoid certain leaſes made by certain 
perſons having ſpiritual livings, ſhall not extend 
to houſes ſituate in corporations or market towns, 
or the ſuburbs thereof, nor under the grounds 

appertaining to ſuch houſes, ſo as they be not the 


dwelling- houſes of ſuch perſons, nor have above 


ten acres of ground belonging to them. 


XVIII. Provided, that no leaſe ſhall. nd 
by force of this act, in reverſian, or without 
reſerving the accuſtomed yearly rent at leaſt, or 
without charging the leſſee with reparations, or for 
longer term than forty years. Neither ſhall any fuck 
houfes be aliened, without purchaſing preſently 
. 

yearly rent, as the houſes fo alienated. 

11. 35 22725 18 "El. 6. Upon leaſes made by 

2 in the two univerſities, M incheſſar and 

Eaton, the third part of the rent ſhall be reſerved in 

ain, to be delivered to them yearly at days pre- 

dee after the rate of 6s. 8 d. for a quarter ot 

heat, and 5s. for a quarter of malt, or under 

— Or it ſhall be in the election of the | 
rr 


in thoſe ſeveral markets reſpectively the next 
market-days befoxe the day prefixed for the pay- 
© ment or delivery thereof; and all leaſes otherwiſe 
made, and all bonds and aflurances 


gwen: to the 
contrary, ſhall be void: Which ſaid 


grain ar 
money ſhall be expended for the relief af the 
commons and diet of the ſaid colleges reipectively 
P | 


L 4028 


—_ 


church-wardens and pariſhioners are to account 
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rulers of ſuch colleges reſpectively, and of all others 


conſenting thereunto. | 


XX. This act ſhall not extend to any leaſe to 


be made by the preſident and ſcholars of St. 


John's college in Oxford, of the manor of Fifield, 
to the heir male of Sir Thomas White, knight, late 


alderman of Londes, and founder of the faid 


college. 


XXI. Stat. 18 Eliz. 6. All leaſes made by 
ſuch perſons as are mentioned in the Stat. 13 


El. 10. where another leaſe is in being, and not 


to be expired, ſurrendered. or ended, within three 


years next. after the making of ſuch new leaſe, 
ſhall be void : And all bonds and covenants for 
renewing of any ſuch leaſe contrary to this act, 
or to the ſaid ſtatute of 13 El. 10. ſhall alſo be 
void. Howbeit, this act ſhall not extend to an 
leaſe or leaſes heretofore made by any ſuch perſon 
or perſons. | 1 | 
XXII. After complaint to the ordinary, and 
ſentence given upon any offence committed by the 
incumbent againſt the Stat. of 13 El. 20. whereby 


he ought to loſe the profits of his benefice; the 
ordinary, within two months after ſuch ſentence 


given, and requeſt made by the church-wardens, 
or oneof them, ſhall grant the ſequeſtration thereof 
to ſuch inhabitant or inhabitants there, as to him 


ſhall ſeem convenient; and upon default in the 


ordinary, it ſhall be lawful for every pariſhioner 


there to retain his tithes, and for the church- 


wardens to take the profits of the glebe, and other 


rents and duties of ſuch benefice, to be employed 
to the uſe of the poor, unti] the ſequeſtration ſhall 


be committed by the ordinary; and then the 


to 


- aca. £2 is, Bad * ” 


for one, co, or three We or LG or any term 
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to him or them to whom ſuch ſequeſtration ſhall 
be committed, and he or they ſhall employ the 
ſaid profits to ſuch uſes, as by the ſaid ſtatute of 
13 El. 20, are appointed, in pain to forfeit the 
double value of the profits with-holden, to be re- 
covered in the eccleſiaſtical court by the poor of 
the pariſh, 

XXIII. Stat. 43 Eliz. 9. All judgments here 
after to be had for the intent to have or enjoy any 


leaſe contrary to the ſtatutes of 13 EL 20. 14 El. 


11. and 18 El. 11. or any of them, ſhall be deemed 
void, in ſuch ſort as bonds and covenants are ap- 
pointed to be void, which are made for that purpoſe. 

XXIV. Stat. 12 Car. 2. c. 31. Leaſes and 
grants by colleges and hoſpitals, and elections of 
heads, maſters and fellows, made during the late 
troubles, confirmed . under ſome exceptions and 
proviſoes. 

XXV. Stat. 13 Car. 2. c. 4. The king en- 
abled to make leaſes, grants, and copies of offices, 
lands, tenements and hereditaments, parcel of the 
dutchy of Cornwal, and a confirmation of ſuch as 
be made not exceeding one and thirty years, or 


three lives. 


If biſhops, deans and chapters, obſerve not the 
aforeſaid rules in their demiſes, yet their leaſes 
ſhall be good againſt themſelves for their lives. 


Jide Co. Lit. 45. a. I. Brownl. 21. Leon. 131. 


Generally a leaſe for years muſt be for a time 


certain, and ought to expreſs the term, and when 
it ſhould begin, and when it ſhould end certainly; 


and therefore a leaſe for a year, and ſo from year 
to = is a leaſe for two years. 


y Stat. 5 Geo. 3. c. 17. ſed. 1. 44 All leaſes 


* 
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2 exceeding twenty-one years, already made 

or which ſhall d be > of any 
yk tolls, or other incorporeal hereditaments, 
falely, and without any lands or corporeal here- 
ditaments, by any archbiſhop or biſhop, maſter 
and fellows, or os head and — of colleges 
or halls, deans and chapters, precentors, pre- 
bendaries, maſters and guardians of hoſpitals, and 
every other perſon and perſons who are enabled by 
the ſeveral ſtatutes now in being, or any of them, 
to make any leaſe or leaſes for one, two, or three 
life or lives, or any term or number of years not 
_ exceeding twenty-one years, of any lands, tene- 
ments, or other corporea! 22 ſball be 
deemed as good and effectual 1 
perſons granting the ſame and their ſucceſſors, to 
all intents and purpoſes, as any leaſe or leaſes 
already made or to be made by ſuch perſons, of 
= lands or other corporeal hereditaments now 


— — 1 


By S « 46 — no * and fellows, or 
6 deans 
and chapters, precentors, prebendaries, maſters 
and guardians of hoſpitals, or other eccleſiaſtical 
perſons as aforefaid, may grant leaſes for any 

longer or other terms, than, by the local ſtatutes of 
their ſeveral foundations, they are now reſpectively 
| 2 to do. 

By Sect. 3. If the referved rent in any leaſe 
or leaſes already made, or to be made, for one, 
ta, or three life or lives, or years, as afore- 
ſaid, in purſuance of the ſeveral acts already 
nn preſent act, ſhall be unpaid 
by the ſpace ſpace of 'twenty-cight days after any of 
the days wherein the ſame are made * 
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the perſons granting ſuch leaſes, or their executors, 
adminiſtrators, and ſucceſſors reſpectively, may 
bring an action of debt againſt the leſſee or leſſees, 


theirheirs, executors, adminiſtrators, or aligns, for | 
recovering the ſame, in the ſame manner, and as 


fully and effectually, as any landlord or leſſor, or 
other perſon, might do for recovering of arrears 
of rent due on any leaſe or leaſes for life-or lives, 
or years, by the laws now in being.“ 

By Sect. 4. This act ſhall be deemed a publick | 
act and be judicially taken notice of as fach; — 
courts of law and qunys W ae 
ing the ſame.” 

Alſo a leaſe from year to year, ſo lang as. both 
parties pleaſe, after entry in any year, is a leaſe for 
that year, &c. until warning be gue to e 
Noy's Max. 66. 

A leaſe which is only i mid mas wid 
ſolutely void, muſt be made void by the leſſor s 
re-entry, (if he will) and putting out the leſſee: 
Or elſe it may be continued or affirmed by receiu- 
ing the rent. Pract. Reg. laſt pub. 399. 

Alſo where there is a clauſe in the leaſe, that if 
the rent be behind and unpaid at ſuch a day, & 
the leaſe ſhall be void: Now if there was a demand 
made at the day, and. the rent not paid, this leaſe 
is not abſolutely void until an actual entry; it is 
only voidable; and the acceptance of the rent 


3 before any entry made, ſhall make that, whick 


was a voidable leaſe, a good leaſe. Idem. Nam 

_ quilibet poteft renunciare juri pro fe intradudte, © 
If a leſſee for years grant a rent-charge, and 
aſter ſurrender, yet for the benefit. of the grantee 
the term hath continuance, although in rei veritati 
it I and "n * himſelf ſhall not 
+3; eee 
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derogate from his own grant, to make it void at 
his pleaſure. 

Tenant for years of an advowſon granteth the 
next ayoidance and donation, if the ſame church 
ſhould become void during the term, Ac. and after- 
wards ſurrenders his term, yet if the next avoid- 
ance be within the term, the grant is good, for the 
years cannot determine but by the effluxion of 
time, and the law implies a limitation, if the 
church do become void during the term. Quia 
expreſſis eorum qu tacite inſunt mibil operatur. 

A leſſee covenanteth for himſelf, his executors 
and adminiſtrators, with the leſſor, that he, his 
executors or aſſigns, ſhail build a brick wall upon 
part of the demiſed premiſſes, and afterwards the 
leflee makes an 2flizgnment of his leaſe to C. D. 
for his term: in this caſe the aſſignee is not bound 
to build the wall, becauſe the things were only 
collateral, and were not in e/e, nor part of the 
demiſe, c. Godb. Rep. 6g, 70, &c. 5 Co. 16, » 
I 

* Note; Where the leſſee has built a _ or 
houſe on the premiſſes, and afterwards affigns his 
term, the aſſignee is bound to keep ſuch wall or 
| houſe in reparation. 

When a covenant extends to a thing | in being; 
parcel of the demiſe, then the thing to be done 
by force of the coyenant is annexed and appurten- 
ant to the thing demiſed, and ſhall bind the 
aſſignee, although by expreſs words in the co- 
venant he be not bound. Vide 5 Co. 17, 24. 
Dyer 27. | 

But if the covenant extends to a thing which 
had no being at the time of the demiſe made, that 

« | cannot 
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cannot be annexed or appurtenant to a thing which 
had no being. Did. 

If a lefſee covenants to repair the houſes 
demiſed to him during bis leaſe, this is part 
of the contract, and ſhall bind the aſſignee, 
although by the covenant he is not expreſly 
named. bid. 

But where the covenant concerns a thirg 
not in being at the time of the demiſe, but to 
be made after, this ſha!l bind the covenantor, his 
executors and adminiſtrators, but not the eres. 


id. 


If a leſſee covenants for him and his: aſſigns to 
build a houſe upon the land of the leſſor, which 
is not parcel of the deiniſe, or to pay any collateral 
ſum of money to the teffor, or to a ſtranger, this 
ſhall not bind the aſſignee. Ibid. Quære. 

If a man demiſe lands for years with a ſtock of 
cane, or ſum of money, rendering rent, and the 
leſſee covenants for him, his executors, adminiſtra- 
tors and aſfigns, to deliver the ſtock of cattle or 
the ſum of money at the end of the term, this 
covenant ſhall not charge the aſſignee. Tee N 
Chap. X. 

If an aſſignee of a leaſe be evicted, he may have 
a writ of covenant; ſo ſhall a tenant by ſtatute, 
or by elgit, or he to whom a leaſe is ſold by virtue 
_ of .an execution. 

If a man grantto a leſſee for term of years, that 
he ſhall have fo many e/fovers as ſhall ſerve to re- 
pair his houſe, or that he ſhall burn in his houſe, 
or the like, during the term, that is appurtenant to 
the land, and ſhall run with the fame as à thing 
2 in whoſe hands ſoever the ſame 
— — 41. X 


The ſtatute extendeth only to covenants which 


touch the thing demiſed, and not to collateral 


covenants. 32 H. 8. c. 24. Vide ante. 
An aſſignee of an aſſignee, executors of an 
aſſignee, aſſigns of executors or adminiftrators of 


every aſſignee, may have an action of covenant, for 


all are compriſed within this word [ Aſſignee ], and 
the ſame right that was in the teſtator or inteſtate, 
2 to the executors or adminiſtrators. Col. 
5. ' : 
A leſſor may have an action for rent againſt the 
executor of the leſſee, after an aſſignment made by 
him. Leon. 127. 2 Vent. 209, 

If an affignee aſſigns over, until notice given 


of the aſſignment to the leſſor, and tender of 


arrears, he cannat by the affignment diſcharge 
himſelf of the rent. 1 Leu. 215. But that the 
executor of a leſſee may aſſign Fo rent arrear 
without notice. 3 Lev. 295. 

A leſſee for an hundred years being out of poſ- 


ſeſſion cannot aflien. 1 Lev, 270. 
Leſſor aſſigus his rent upon a leaſe for years, 
and the leſſee attorns, it is ſaid the grantee may 


maintain an action of debt for the rent. 1 Lev. | 
22. 5 


Ai leaſe is made for life, the remainder over for 


life, the remainder over in fee; the firſt. leſſee 


| maketh waſte: And becauſe he in the fee hath no 


remedy by the common law, and waſte is a wrong 
prohibited, he ſhall have relief in chancery. 


Cromp. 49. 5 g 


A woman ſole takes a conſideration for making 
a leaſe for one and twenty years, and then marries ; 


and ſhe and her huſband made the promiſed leaſe; | 


before the end of that term the * 
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and takes a new leaſe for one and twenty 


years 


more; the huſband dies, the wife the leſſee, 


who ſues in chancery to have the firſt leaſe con- 


tinued for the firſt one and twenty years, and 


could not have remedy, becaufe the furrender was 


| —u and the court gives no relief againlt 2 


voluntary act 

Concerning leaſes, Cc. by baron and feme, ſee 
D'. Anvers's Gen. Ar. Tit. Baron and Emme, fol, 
698, 699, 700, &c. 

Alſo where a man ſhall be relieved in chancery 
againſt deeds and leafes, ſee D' Anvers's Gen. Ar, 
Tit. Chancery and Tit. Leafes. | 

A leaſe is made of a houſe and wood, wherein 
it is covenanted, that the leffee ſhall have houſe- 


| boot and fre-boot; by this it is implied and meant, 


that he ſhould not have any of the woods to uſe, 
or convert to any other purpoſe z but that th 
do belong to the leflor : And the leſſor ſhall have 


| help in chancery, leaving to the leſſee ſufficient 
for houſe- boot and fire- boot. 


Under the name of lands are comprehended not 


only gardens, meadows, paſtures, rivers, woods, 
moors, waters, marſhes, furze and heath, but 


alſo meſſuages, houſes, tofts, mills, cafties, and 


ſuch like, Co. Lit. I. 1. c. 2. ſe: 14. but of a 


houſe with the appurtenances no land paſſes, 
Pl. Com. 85. 6. 

Ifone that leaſes at will does any act inconſiſtent 
with the continuance of the leaſe at will, it ſhall 
determine it from ſuch time as the tenant at will 
takes notice of it. If the leffor ſays the lefſee ſhall 
hold it no Jonger, the leſſee (as ſoon as he knows 


of the words) may take 2 of them as a 


determination . the leaſe 247. Raym. 
204. See aſter. 


It 
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It was reſolved, that a leaſe for a year, upon 


no other conbloation than reſerving a pepper- 


corn, (if it be demanded) ſhall work as a bargain 
and fale, and ſo as to make the leſſee capable of a 
releaſe. 2 Mod. 249. 1 Med. 162. 2 Vent. 35. 10 


Co. Sutten's HofpitaP's caſe; and that the reſervation 
made a ſufficient conſideration to raiſe an * 


by bargain and ſale. 5 
A leaſe for ninety- nine years, if two — ſo 


long live, without ſaying er either x them] 


determines upon the death of either. ent. 74. 
5 Co. 9. 2 Cre. 378. Dyer 67. & 2 Inf 225. 
Where ſeveral lands, held part for life and part 


for years, are demiſed to A. for years, to hold 


from the time of the death, ſurrender, forfeiture, 


or determination of the ate and term aforeſaid 


of the firſt leflees, and the eſtate in one of theſe 
parcels determines, the term granted to A. ſhall 
commence immediately in the ſaid parcel, although 
the other eſtates are in being. Saund. 183. 
If a lefſee enters before his term commences, 
and continues in poſſeſſion after, he is a diſſeiſor 


all the time. 1 Lev. 46. 


Upon a leaſe made to two for their lives, with- 


out impeachment of waſte during the ſaid leſſees 
lives, it was held that this privilege would hold to 


the ſurvivor; for it is reaſonable to give the 


privilege as large a conſtruction as the intereſt. 


Anderſon 251. | 
Note; I 1 if the leſſor ſeal che leaſe, and not 
the leſſee, yet it is good againſt the leſſor as if 
both had ſealed. Noy's Max. 57. 
And if at any time there happen any variance 
between the indentures, it ſhall be taken * 
ee 
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deed of the leſſor is, and the other ſhall be 
intended only the miſtake of the writer, becauſe 
the deed of leſſor is the principal, * the other 
but only a counterpart. Ibid. 

Deeds between parties, indented or not in- 
dented, arc ſuable and releaſeable by the parties, 
and not by ſtrangers, although they are to the uſe 
of the ſtrangers. 3 Lev. 138. 

To plead a writing under a man's hand does 
not imply a deed. 3 Lev. 234. 

If a man demiſe any lands or tenements to 
another by leaſe parol, the leilor ought to be 
ſeiſed of the lands or tenements which he ſo lets at 
the time cf the leaſe parol made, or elſe he cannot 
maintain an action ior his rent; for the leſſee 
may picad that the Ie ſſor had nothing in the 
premiſſes at the time of the leaſe made, and then is 
barred of his action: But if the leaſe be made by 
deed indented, then the lelice cannot * this 
plea. Lit. Ten. * Ty 

If a man lets lands to another by leaſe, to hold 
the {ame at the will of the leflec ; the law intends 
bs at the will of the leſſor alſo, and he may 
| put ta» out when he pleaſes; likewiſe if it 
be let the will of the leflor, it is intended at 
the leflee's 111! allo, for the leſſor cannot force 
him to ſtay longer than he pleaſes, Coke 1 Par. 
121.55. 

A covenant made kw landlord and tenant, 
that the tenant ſhall have a new leaſe upon the 
ſurrender up of his old 1cac ; and afterwards the 
leſſor moles a leaſe by fine for more years to a 


third perſon ; in this caſe the leſſor hath broke his 


covenant, although the leſſee did not ſurrender ; 
which | 


which. by the words ofthe corenant ought 

been the Grft.a&, becauſe. the leſſor, by etting the 
leaſe to a ftranger, did diſable himſelf seither to 
take the aasee or n. new * Noy's 
Maximo, P 13. 

Rent in arrear” moon A teaſe for: youre goth to 
the executors of the laſſor, if he die. As if — 
Doe me a leaſe for years te Richard Ros, 
beffee covenanteth and granteth to pay unto the if. 
ſor his heirs and aſſigns, the ſum of twenty pounds 
yearly ducing the term in the leaſe granted; in 
this Calc, If Abe icHor die, his executors ſhall have 
the rent in arrear, and not his heirs, becauſe rent 
onge due is part of the perſonalty. 

Where a man covenants for himſelf and his 
aſſigns to permit, &c, if a breach be laid in the 
aſhgns, this coyenant ſhall only relate to the 
2h n5 after the deed was made, and not before, 

$90 II; - 7 

3 leſſee 1 to build three houſes 

upon the premiſſes, and keep them in re- 

ir, be built five, and let one of them fall to 
| —4 and it was 320 that the covenant ex- 
tended to that alſo. ent. 128. 3 Lev. 265. 
It a man 1 not to incloſe, incloſure 
with gaps is a breach of the covenant. Lit. Rep. 
26 

WY later covenant by a : ſecond indenture cannot 
be pleaded in bar to the former, but the defend- 
ant, muſt bring his action on the laſt indenture if 
| he will help himſelf. 2 Vent. 218. 


If a man by deed grants a watercouſe and ſtops 
it, the grantee ſhall baye an 21 of covenant. 


ne 42. U | 
one 1 


* 
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If a leaſe be made of an houſe Side, 6 — 
the leſſor deſtroy all the trees, the leſſee may have 
an action of covenant. © Id. Ibid. 

Alſo if a leaſe be made of an houſe, nds plete 
of land —— the ground on which the pump 
ſtands) with the uſe of the ſaid pump, the leſſee 
may repair the pump, but no action of covenant 
lies againſt the leſſor for not repairing it. Bid. 

When the uſe of a thing is granted, all is 
granted by which the grantee may have nn, 
ſuch uſe. Id. | 

Although the breach of the teſtator's covenant 
is by the proper default of his executors, yet the 
judgment ought to be of the goods of the teſtator. 
[dem 112. 

An action of covenant does not lie againſt 
a grantor: for not repairing the thing 1 5 
1 Saund. 322. 

An aſſignee of a reverſion may maintain eove- 
nant for repairs againſt the leſſee, although aſ- 
ſignees are not named in the covenant in the leaſe. 
r Lev. 109. Covenant lies for a grantee of a re- 
verſion againſt the leſſee after 2 of his 
term. 3 Lev. 233. 

Any words in a deed purporting an agreement 
to pay money, &c. amount to a covenant to doi it. 

I Lev. 48. 

- Aproviſo w pay amounts to a covenant to pay, 

lum 8 

Covenant that he or his 1 ſhould not 
dig, &c. and B. who held of J. who held of H. 
who held of E. did dig, &c. eld B. was under- 


| tenant of E. 1x Lev. 144 


A leſſee covenants 4 4 the leſſor, his execu- 
tors and — (9: repair; this ſhalt 


— wp —— ——ͤ —-»-— — — 
1 v : * 9 . A. ad. 


— — — - 
— — — 
1 — —F — 


| i lurg made, he 


durned by fire or Ii 
"tempeſt, or deſtroyed by any other accident, if 
the leſſee do not repair and build them again, and 
leave them as good as he found them, the leſſor 
may ſue his ſaid covenant againſt him at the end 
of his leaſe; but if a tenant make waſte in cutting 
df wood or timber contrary to the proviſo's, ex- 
ceptions or covenants. in this leaſe, for ſuch a 
breach the landlord may bring his ation of cove- 
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go wich the land, end. the heir may ſue upon 


it. 2 Leu. 92. 


In expounding all deeds, the words and the in- 

tent of the parties ought to re oblerved, eſpecially 

in covenants. Lit. 4209. 3 Lev. 100, 
If there be a cavenant in a leaſe, that if the rent 


bs . behind and unpaid for ſuch a time, (that is, by 
_the ſpace of ſo many days after the uſual day or 
time of payment in the leaſe appointed and re- 


ſerved) then the Jeaſe to he void; in this caſe, al- 
Shovg the 31 do 22 t of the rent after ſuch | 
1 of the rent 


wake the lene lag 

"If; a tenant take houſes and Jands by leaſe for 
years, and covenants with the leſſor to ſupport, 
e and maintain the houſes during this term, 
and to leave the houſes and Jands in as good re- 


pair, plight and eſtate, as he found them, in this 


ſe, if it ſhould happen that the houſes be caſually 
—— tning, or blown down by a 


nant, before the end of the term. Ney Max. p. 
16. See after, 

A.man takes a leaſe for years, and covenants 
and g grants to and with the leſſor, for him and his 


5 executors, to repair the houſes as often as need 


quires ; and [afterwards the leſſee aſſigns over 
£ leaſe, to e and * aigner * 
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houſes to decay for want of repalrs; in this &Ne 
the leſſor may bring an action of covenant 1 
the affignee, although he be not named in 
venant. Hugh's Grand Arridgment, v 1 Par. P. 492. 
c. 1 5 
K tandlord lets a kak, and coveniints with his 
tenant that he ſhall have "fuſficient hedge- bodt, Jo 
be affigned him by the landlord or his balliff ; In 
this caſe the tenant may not Ts e TEL 


out aſſignment. Co. 1 Par. In 
If a — indenture take a l of 21 
that is old, ruinous, or wanteth repairs, and 695 
nants with the leſſor to leave this dule at the end 
or expiration of the leaſe in good repair, in this 
caſe he is bound to leave this houſe in good re- 
pair; but if he do not covenant to do it, the la 
then will not _— him to do it. Fertins Tit. 
Candi itions, 7 

How boufes are to de now built within webih⸗ 
of mortality, according to the” late act of parlia- 
ment, ſee at the latter end of this treatiſe. 
If a man by indenture takes a leaſe for years of 
a wood, and covenants with the leſſor to leave 
his wood in as a condition as it was at the 
time of the leaſe made, and during the term the 
wood is deſtroyed and blown down by violent | 
winds and tempeſts, in this cafe the landlord can 
have no action againſt the tenant for not perform- 
ing of this covenant, becauſe it is impoſſible for 
him to perform it; and the law enforceth na im- 
poffibilities : Otherwiſe it is if he take*a houſe, 
and that be blown down. f ON. * 
P. 499- 
Touchin ing bonds for performance of co venanty 
ia man a teife f. r years, tendering 7 ren 


E 2 and 


neut e che leſſor. 
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and enter into bond to the. leffor to perform all 


covenants and agreements contained and com- 
prized in the leaſe, if he fail in payment of rent, 


the bond is forfeited, for the payment of rent is an 


agreement. Goldſborough, p. 16. 
If a man be bound in a bond to -repair the 


houſes of the obligee as often as need ſhall require 


during a certain time, and afterwards the houſes 
want reparation, in this caſe, although the obliger | 
doth not know that they want reparations, yet he 
is. bound, to take notice of it at his peri], for igno- 
rance will be no excuſe in this caſe, Lak bs 
hath. bound himſelf to it. Dea. awd Stud. lib. 2. 


wh WASS) 


c, 47. 
But if the lag had been, That he ſhould 


repair. ſuch bouſes as he to whom he was bound 
ſhould aſſign, and after he aſſigned certain houſes 
to be repaired, but he that is bound hath no 
knowledge of that aſſignment, this ignorance 
ſhall excuſe him in the law, becauſe he hath nat 
bound himſelf to any reparation in certain, but 
ſuch as the oþ/igee will aſſign; and if he aſſign 
none, the obligor is bound to none: And therefore, 
becauſe, he that ſhould make the affignment is 


privy to the deed, he is bound to give notice of 


his own aſſignment ; but if the aſſignment had been 
appointed to have been made to a ſtranger, then 
the obligar had been bound to have taken notice 


thereof at his peril. Sce more Obſervations on Cave- 


nants in * &c, at the E nd of this Treatiſe, 


Chap. X 


If a man makes a leaſe for years with warranty, 
yet this is not a, warranty in the law, but a cove- 
3 becauſe the leaſe is but a chattel; and if the 
leflee be ouſted, he may "Ig his a5tion of e coye- 
If 


0 
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If A. be ſeiſed of twenty acres of land, and let 
the ſame to be B. by leaſe for life or years, and A. 
reſerves to himſelf five ſhillings rent, payable at 
Chriſtmas, and B. binds himſelf to A. in a bond 
of one hundred pounds to pay the rent referved 
upon the leaſe juſtly, according to the law; if be- 
fore any day of payment A. puts B. out of any 
part of the land, and he doth occupy the reſidue 
for the whole term, and will not pay any rent, 
yet the bond is not forfeited; for by putting the 
tenant out of parcel of the land, the whole rent is 
in ſuſpence, for it aroſe from the leſſor's own' 
wrong: But if one day of payment be paſt before 
the outer, then the tenant muſt pay the rent, or 
elſe be forfeits his bone. 
But if a ſtranger, who hath no right in the 
lands, do put the leſſee for years out of the fame 
land before any day of payment, and keep poſſeſ- 
ſion thereof until the day of payment be paſt, in 
this caſe the tenant ought to pay his rent at the 
day whereon it is appointed to be paid, or elſe he 
forfeits his bond, for he has his remedy at law 
againft the wrong doer. | "I 9 80 
If three copartners be ſeiſed of a manor, and one 
of them, without conſent of the other two, lets a 
leaſe of _ whole manor in her own name unto 
J. D. for five years, paying ten pounds yearly at 
Chriſtmas nw he 12 — her heirs, — 2 
enters into bond in five pounds to pay the rent 
accordingly, and before any day of payment is 
come, the other two copartners, who agreed not to 
the letting of the leaſe, do put the leſſee out of the 
whole manor, and keep the poſſeſſion until a day of * 
payment is come, here the leſſee ought to pay a third 
part of the rent reſerved to his Ir, or otherwiſe 
he forteits his bond, becauſe the other two partners 
= E 3 who 


—- ˙ʃ¹ateä4—ĩä— ABS e — ———j cx ena — — 
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vo ejected him out, have right but in two parts 


of che manor. Perkins 828. 

A man makes a leaſe to three perſons upon this 
condition, that neither they nor any one of them 
ſhall alien, ſet, or let that leaſe to any other with- 
out licence firſt obtained from the landlord : Now 
if-the landlord do give licence to any one of them 
to Jet or alien, then the other two may alien with- 
outlicence ; for the condition being determined to 
one, is is determined to all. Hughe's Grand Abr. 

1 Part, p. 428. See after. 

In the fame nature is a releaſe where many per- 
ſons commit a treſpaſs, if he againſt whom the 

treſpals is committed do releaſe one of the treſ- 


hy rs, that releaſe is as effectual to all the reſt, as 


if they had been particularly named therein. 
If a landlord do enter for a condition breken, or 


the tenant ſurrender up his leaſe, or his term be 


expired, the landlord may have an action of 
debt for the arrears of rent, 2 Noy's Max. 


. bee upon a ſpecial. 


condition, that is, that the leſſee ſhall not alien 


the ſame to ſuch a man, or ſuch a man, then the 
condition ſhall be taken according to the words ; 
and notwithſtanding that condition, they may be 
alienated to any other, but to them to whom it is 


_ exprefily prohibited that the lands ſhould not be 


alienated unto: And if the lands in that caſe be 


alienated to one that is not excepted in the condi- 


ton, then he may alien the land to him that is 
firſt: excepted, without breaking of the condition ;. 


for con ind are taken ſtrictly in the law, and 


without equity. '-:Dedter ard Suden, l. 2. c. 38. 
=—_ 7: 


* 
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As, if a leaſe be made to 4. upon condition that 
he ſhall not let or alien the ſame to B. if the 
tenant alien to C. and he alien i it to B. = erat | 
tion is not broken. 

If a man be ſeiſed of lands i in fee, and Jet the 
ſame by indenture of leaſe to a ſtranger, paying 
five pounds rent per Ann. with a condition, That 
if the leſſee will hold over ten years to him and his 
heirs, that then he ſhall pay twenty pounds per 
Ann. and the indenture is executed by livery and 
ſeiſin to the leſſee ; in this caſe. the leflor ſhall have: 
an action of debt for the rent in arrear within 
the ten years, which proveth the freehold and the 
fee are not in the leſſee before the ten years expir- 
ed: But after the expiration of the ten years, if the 
leſſee doth continue the poſſeſſion of the ſame land. 
and doth occupy the ſame by virtue of the inden- 
ture, then he hath fee, and ſhall pay the twenty - 
pounds as the rent-ſfeck. Perkins 710. c. 11. 

But if a man ſeiſed in lands doth let the ſame 
land by leaſe for term of life, yielding to him a 
roſe for the firſt ſix years, and if he will hold the 
land over the fix years, then to pay three marks 
per Ann. here the freehold is immediately in the 
leſſee. Co. 1 Par. Infl. f. 218. . 5 
A man makes a leaſe for years with this condi- 
tion, That if the leſſos do alien the reverſion. 
within the term granted by the leſſee, then the 
leſſee ſhall have the fee, and the leſſor doth alien 
the reverſion in fee by fine to a ſtranger; in this 
caſe the leſſee ſhall not have a fee, for the freehold. 
and the fee are lawfully in the comer before. the 
leſſee can take it by condition: But if the leſſor 


had granted the lands to a flranger by deed only. 


then the leſſee ſhould. have had fee by the condi- 
tion. Perkins 729, 739. 8 

A leaſe made by a man before entry, after a 
recovery, is void. 2 Lord Raym. 853. 7 Med. 
31. Salk. 2. 5 

' Demife by parol of an office is void. 5. 

If a man have a leaſe for years, and demiſe or 
grant the ſame upon condition, and die, his execu- 
tors or adminiſtrators ſhall enter for the condition 
| broken, for they are privy in right, and repreſent 
the perſon of the dead. Perkins 833. 

If a man make a leaſe for years upon a condi- 
tion, That the rent ſhall be paid at Chri/lmas, 
and befate that time comes the leſſor give a 
general releaſe to the leſſee of all actions and de- 
mands, this releaſe doth not acquit the leſſee of 

the rent, but the leſſor may ſue for it, becauſe it 
was neither due, nor to be paid at the time of the 
releaſe made; and it is a thing not merely in ac- 

o_ becauſe it may be granted over. fat. J. 3. 
ES. 

EY ſandlord lets a leaſe for years to two te- 
nants to hold jointly, with a condition, That if 
the leſſees die before the end of the term, the leaſe 
ſhall! be void; now theſe leflees make diviſion, 
and one of them aliens his part, and dies; in this 
_ caſe the leſſor cannot enter upon the part of him 
that died, but the alienee ſhall enjoy his half-part 
during the life of the ſurviving leſſee. Dyer, p. 
CR | 
5 as attorney to B. lets B.'s houſe for a term 
of years in his own name; as it was not made in 
the name of B. whoſe houſe ir appeared to be, and 
that the plaintiff only made it as attorney, there 
could be no eſtoppel, the leaſe itſelf was void, and 
the covenant to pay it accordingly, and the * | 
a CEM 62 2 £226. EM err: * 2 ti 
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tiff could not maintain the action. 2 Lord Raym. 
1419. er. o. $A64&1r26:S;P. - 
A leaſe made for years upon condition, That 
if the leſſee demiſe the premiſſes, or any part there- 
of, other than for a year, to any perſon or perſons, 
then the leſſor and his heirs to re-enter ; the 
leſſee afterwards deviſes this leaſe to his ſon by 
his will; this is a breach of the condition. | 
If a man of his meer motion give Jands to H. 
H. and to his heirs, by indenture, upon condition, 
That he ſhall yearly at a certain, day pay unto 
John at Style, out of the ſame land, a certain rent; 
and if he do not pay the rent, that then it ſhall 
be lawful to John at Style to enter; in this caſe, if 
the rent be not paid to John at Style, the ſaid 
F. S. may not enter into the lands by the. 
aw, though the words of the indenture be, 
That he ſhall enter; for there is an ancient 
maxim in the law, That no man ſhall take, 
advantage in a condition, but he that is par- 
ty or privy to the condition; and this man is 
not party nor privy, and therefore he ſhall take 
no advantage of it. Doctor and Student, lib. 2. c. 
20. f 93. 3 | d 
In many caſes the intent of the party is yoid to 
all intents, if it be not grounded according to 
the law. FVV 
As, if a man make a leaſe to another for term 
of life, and after, of his meer motion, he confirm- 
eth his eſtate for term of life to remain after bis 
death to another and his heirs; in this caſe that 
remainder is void in law; for by the lay, there. 
can no remainder depend upon any eftate, but 
that the ſame eſtate beginneth at the ſame time 
that the remainder doth : And in this caſe, the 
eſtate began before, and the conficmation enlar g- 
e E 5 ed. 


— — — — ——— —— — — — — — — 
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ed mot his eſtate, nor gave him any new eſtate. 
But if a leaſe be made to a man for the term of 
another man's life, and after the leſſor, only of 
bis mere motion, confirmeth the land to the leſ- 
ſee for term of his on life, the remainder over in 
fee, this is a good remainder over in fee, Doctor 
and Student, c. 20. f. 94. becauſe it gave the te- 
nant a new and greater eſtate than he had be- 
fore, and conſequently the remainder might be 
ſopported by it. 

No graot can be made but to him that is party 
to the deed; except it be by way of remainder : 
And therefore, if a man make a leaſe for term of 
life, and afterwards the leſſor grant to a ſtra 


r 
bade rant for n of Nie hall have the hand 


to him in his heirs, that grant is void, if it be 
made only of his mere motion without recom- 
ende. Doctor and Student, l. 2. c. 20. p. 94. 
Like wiſe if a man make a leaſe for term of life, 
and after grants the reverſion to one for term of 
life, the remainder over in fee, and the tenant at- 


_ Sorn«th to him that hath the eſtate for term of life 
only, intending that he ſhould have advantage of 


the grant; his intent is void, and both ſhall 
2ake advantage thereof, and the attorament 
mall be taken good according to the grant. 
Vid. Seq after. 


If a tenant for the term of another man's 1 


dict, living 
tet, 


the other man, he that doth firſt en- 
* eſtate. aſter his death, ſhall be tenant 


85 —— man's life, and ſhall be liable to the 


pmetntief the rent reſerved. Co. Lit. 4. 
In the caſe. of occupancy {which ariſeth by 


conveyance) = - 
Where lands are conveyed to A. for the life of 
B. and A. dies without * any eſtate or aſ- 


12 6 4 * 
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ſignment thereof, here whoſoever firſt entereth 
after the death of A. getteth property in that land 
during the life of B. for the land cannot revert to 

him that leaſed to A. till B. die; and to the heir 
of A. it cannot go, for it is not an eſtate of 
inheritance, nor deſcendible to the heir without 
ſpecial words; and as for the executors of . 
they cannot have it, for that is not an NOIR 


me 


But Co. Lit. f. 41. hes how this occupancy: 
may be prevented, by adding theſe words in the 
grant, To have and t hold to A. and his heirs, 
during the life of B. for then i it is deſcendidle to 
the heir. | 

How alſo it may otherwiſe be prevented by af 
figning the leaſe for life over to friends and their 
heirs, in truſt during the life of B. But the fta- 
tute * 29 Car. 2. c. 23. hath provided, "hag 


the leſſee or grantee may deviſe ſuch eſtate for 


another's life, by his will, in | opted of three 
or-more witneſies. - 


And if he deviſe it not, ted div tate Hermes 
_ occupant, it ſhall be chargeable in his hands as 
aſſets by deſcent, as in caſe of lands by fee-fample. 
And in cafe there be no ſpeciab occupant, then 
it ſhall go to the executors or adminiſtrators of 
the party that had the grant, and thall- be aflets. 
See the Statute. 397 & I. 
And ſome have held, That an executor d e 
| 7 ort is as much within this act to — 
2 rightful executor; and that the — — 
land and 1 eaſing it, is enough to make him an 
executor de Cas ert. Q. et 2 de 2 3% Ge. 
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„If a tenant hath a leaſe for twenty years of 
lands and tenements, and grant the ſame lands 


ſor part of his term to a ſtranger, reſerving to 


himſelf forty ſhillings rent; in this caſe he may 
diſtrain for the rent reſerved, or have an action of 


debt at bis pleaſure, becauſe by common intend- 


ment he is to have the ſame land after the years 


1 becauſe he hath granted but parcel 


ears, ſo that the remainder remains in 
— + Perkins 693. | 
If tent be — to 2 man, he may grant it 
ay to another defore he is ſeiſed thereof. 
Am 108. 

If a man and his wife be ciefted of a term in the 
right of his wife, and the huſband bring an ejec- 
trone firme i in his own name, and do recover, and 
die; in this caſe his executors ſhall have it, and 
not the wife, becaufe the recovery in his own 


name did veſt the term in himſelf. Co. Lit. 46. 


If a man be poſſeſſed of a term of forty years in 


right of his wife, and make a leaſe for twenty 


years reſerving rent, and die; here the executors 


of the huſband ſhall have the rent for that term, 
but the wife ſhall have the remainder of the term 
when the twekty 


years are out: But if he had 
granted the whole term, ſhe could have had no- 


thing. Co. Ibid. 

A releaſe made to a tenant for term of years 
before his entry, is void; but a'1gleaſe of the rent 
before entry is good. Co. Lit. 270. 

If a man makes a general releaſe of all — 
not releaſe rent due upon a leaſe for youu 


2 
Te 
cher before 


ay grant away his ated to ano - 
and 3 the leſſor do die 
| before 


Ch. 2: Kandlords and Tenants. $5 
before entry, yet the tenant may enter into the 
lands; and if the leſſee die before he enter, his 
executors or adminiſtrators: may enter; —— 2 

leaſe be to two, and one of them die beſore er 
the other may enter by ſurvivorſhip s and a 
cannot grant away a reverſion by the name bath = 
verſion, before the entry of the tenant. + ; 

If a man grant to a tenant far yeats, het he 
ſhall have ſo many e/fovers as ſhall ſerve to repain 
his houſe, or that he ſhall burn within. his hauſe, 

or ſuch like, during the term, this is appurtenant 
to the land, and ſhall run with the ſams as, 
appurtenant, in whoſe hands Ne 5 
cometh. Co. Lit. 1. 178 

If two tenants in common 74 grant a cent 1 
ten ſhillings, this is ſeveral and they ſhall be 
charged with twenty ſhillings: rent; but if they 
make a leaſe, and reſerve ten ſhillings gent, they 
| ſhall have na more but re 2 eee 

them. Co. Lit. 1997. 

Leaſe by tenants in common cannot de pleaded 
as a joint-leaſe. 1 Lord Raym. 404. So ſaid by 
Blencowe, arguendo. 

If two copartners make 2 leaſe wing rent; 
they ſhall have this rent in common, as they have 
the reverſion; but if afterwards they grant the 
reverſion, excepting the rent, then the ſhall be 
joint-tenants of the rent, for in the caſe it is 
a rent · ſerv ice following the nature of the rever- 
* in the other it becomes a rent-ſecx. 


If a man leaſes lands for years reſerving rent, 
= a ſtranger doth recover part of the land, then 
the rent ſhall be apportioned, viz. divided, and 
the tenant ſhall pay, having reſpec to that which 
1 recovered, and. to that. which till doth ng 


— ge Bs « 


- =& — 
© ne et ee — — 


r « — 


due after his death. 


oportionably. Dyer, 56'& 82. See after. 
And for a full underſtandi 


Tit. Apportionment. 
If z man make a leaſe, excepting a cloſe and 


wood, the law giveth him a way to come to it. 


If a tenant for years do take a new leaſe for 
more years, this a ſurrender in law of the old 


leaſe. Watt and MaidwelPs caſe, Hil. 3 Car. K. 


1302. B. R. Perkins 117. Hutt. Rep. 104. 
A leſſee for years cannot ſurrender before his 


term begin, neither can he ſurrender part of his 
leaſe, — he may grant part of it. Næys Mar. 


74. de antea | 


greater term than the leſſee of the reverſion has, 
yet he may ſurrender to the leſſee of the reverſion. 
+ Lord Rm. 402. 

Ik a tenant for life or years remove his goods 


out of the houſe and land, by reaſon of the great - 


neſs of the rent, or for ſome other cauſe, and the 
leſſor do enter into the houſe and lands, this is no 


ſurrender of the lefſee. Idem, p. 72. 3 
If a tenant for s affign over his term and 


die, his executors ſhall not be charged for rent 


And if the executors and adminiſtrators of a leſſee 


| for years do affign over their right in the leaſe, 

_ there lieth-no action of debt againft them for rent 
after ſuch an-affignment by them made. But vide 
contra, antea, & 2 Vent. 200, „ 

aſſign bis leaſe to another, 

de landlord may charge which of them he will ; 
14 | | 


Ia tenant for years 


but 
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in his hands according to the value, to each party 


ing of apportionment 
of rent, ſee: D' Anuer t Gen. Abr. f. 504, 505, &c. 


If the reverſioner makes a leaſe for years of his | 
reverſion, the leſſee in poſſeſſion, though he has a 
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but if he once accept of the rent from the aſſignee, 
knowing of the aſſignment, he cannot afterwards --/ 


bring an action of debt againſt the leſſee for rent 
due after the aſſignment. Here's m 
110. 
1 For, by acceptance of rent by the leſſor . 
the aſſignee, the privity of the contract is deter- 
mined, and the action of debt 98 leſ- 
ſee is gone. 1 Saund. 240, 241. | 
Baut after ſuch acceptance the leſſor or his 1. 
ſignee may maintain an action of covenant againſ 
the firſt leſſee upon his covenant for ent of 
rent. Idem 240. Lide 2 Saund;' 3oñf. 

A leſſor may refuſe to accept of — 

be his tenant at one time, and yet may accept of 
him afterwards when he pleaſes. 2 Saund. 282. 
And ſo may have his election to ſue the leſſee or 
his aſſignee for the rent: but after mee 
ſrom the aſſignee it is otherwiſe, as above. 

If a leſſor grant away the reverſion after we 4 
ſignment of the leſſee, in this caſe the grantee 
cannot have an action of debt againſt the leſſee 
for the rent, becauſe there is no privity berween 
them. Poph. 55. 

Ruled by Holt chief juſtice, that if . poſſeſſed 
of a term for an hundred years, grants the land, 
habendum for forty years, to begin after his death, 
it is a good new leaſe, and a man poſſeſſed of a 
term for twenty years may grant the land for nine- 
deen yeats, to commence after his death, and It 
will be good for fo many of the twenty years 
as ſhall be . r 
Rord Raym. 737. Ursi 
It is . That 2 eee 
uͤgnable without deed and attornment. 3 Lev. 5 


—_ ẽ ũ — — — 


By the ſtatute 4 & 5 Au. for amendment of the 
law, it is enacted, That all grants or convey- 
6&6. ances thereafter to be made, by fine or other- 
«c wiſe, of any manors or rents, or of the rever- 


«© ſion or remainder of any meſſuages or lands, 
„„ ſhall be good and effectual to all intents and 


« purpoſes, without any attornment of the te- 
ic nants of any ſuch manors, or of the land out of 
«© which ſuch rent ſhall be iſſuing, or of the par- 
* ticular tenants upon whoſe particular eſtate any 
«© ſuch — or remainders ſhall or may be 
* 2 or depending, as if their attornment 

deen had and made. 

« Proyided nevertheleſs, That no ſuch tenant 
44 ſhall be prejudiced or damaged by payment of 
, any rent to any ſuch grantor or conuſor, or by 
4% breach of any condition for non-payment of 


r rent, before notice ſhall be given to him of ſuch 
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t by the conuſee or grantee.” 

leaſe for years be made to a man withour 
any conſideration, the leſſee ſhall be ſeiſed to his 
own uſe. Perkins 537. 


If a man make a leaſe of lands te another, * 


to his heirs, for the term of twenty years, intend- 
ing that if the leſſee die within the term, that then 


his heirs ſhould enjoy the lands during the term; 
in this caſe his intent is void ; and if the leſſee 


2 his executors, and not his heirs, ſhall enjoy 
term; for by the law of the land all chattels 


_ ſhall go to the executor, and not to the heir. 
* I. 6. 2. 


If a man lets a houſe with the appurtenances, 


land paſſes thereby ; 3 but if it be with all lands 


boat do pak n's L, of Conv. p. 104. 


ereunto belongin 55 , here the lands uſed with the 
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If a man take a leaſe of his own land by 1 
ture, he is then concluded to ſay, That the 
had nothing in the land at the tee of the W 
of the ſaid leaſe; but after the leaſe is out, the, 
eftoppel is 72 Terms de ly, Effappel,” Ci. 1 
Par. InJl. f. 4 

If two 24 de joint-tenants. of a leaſe for. 
years, and one bid the other go out of the houſe, 

_— he goeth ſo out, he that goeth out may have. 

n ejections firme againſt the other, as well as if he, 
had ejected him out by force. Beverlie's Caſe, 24, 
Car. Clayton's Rep. p. 111. 

One who had _— to leaſe for ten y cars made 
a leaſe for twenty ; decreed in _ that it was 
a good leaſe for ten _—_ Perry v. Bowen, 15 
Car. 2. Chancery Caſes 1. p. 23. 

A leaſe was made to one * aſſigned ĩ it to ano 
ther, the leſſor received the rent of the affignee, 
which became due in his time, but had no 5 partl-, 
cular notice given him of the aſſignment: It yas 
adjudged in this caſe, that no ſpecial notice need 
be given by the leſſee of the aſſignment, . ht, 
the acceptance of the rent of the afli | 
ſufficient notice, and he could not — t to - 
firſt leſſee for his rent afterwards. Mich. 11 Jac. 

B. R. Marſh and Brace's caſe, 2 Bulſt. 151. 

Where one lets his land for life or years in 
| which are coal- mines that are open, the | 
may dig them; but the leſſee cannot, make new 
mines where none are open before. e 
.. 1224. | 
The plaintiff married the defendant Wallii 

who was before married to another, woman ; 

Vallis made a leaſe of her 2 and 1585 

rent of the tenants: The r maria 
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diſeovered, the plaintiff brought an indebitatus aſ- 


ſumpſit againſt Wallis for money received to her 
uſe, and had a verdict: And the court held, That 
Wallis being viſibly her huſband, the tenant was 


diſcharged; at leaſt that the recovery againſt Wal- 
bs in this action would diſcharge the tenant. 
Haſſer v. Wallis, Hil. 6 Anne, B. R. 

| Leaſe of a houſe, excepting two rooms and a 
free paſſage to them. The leſſee aſſigns, and the 
aſſignee diſturbed the leſſor in his paſſage thereto; 
whereupon the leſſor brought his action. Per 


Cur > The action lies; but if the diſturbance had 


been in the rooms excepted, no action of cove- 


nant would have lain, for they were not demiſed; 


but where the leſſee agrees to let the leſſor have 


any thing out of the demiſed premiſſes, as a way, 
common, c. In ſuch caſe covenant lies for the 


diſturbance. Cole's caſe, Hil. 3 . & M. B. R. 
Leſſee covenanted for him and his aſſigns to 


rebuild and finiſh the houſe within ſuch a time, 
and after the time expired, the leſſee aſſigned over 
the premiſſes, the houſe not being built and 
finiſhed. Per Holt, chief juſtice : The covenant 
will not bind the affignee, becauſe it was broke 
| before the aſſignment; aliter if it had been broke 


expired. Greſcat v. Green, Paſch. 12 V. 3. B. 
R. Salk. 199. | 


Where a leſſee for years ſets up any thing for 


the convenience of his trade, ſuch as ſtalls, cop- 
pers, Cc. he may remove them at any time du- 
ring his term, and they are ſeiſable on a Fi. Fa. 


But what he does to compleat or beautify the 


houſe, as laying of kearths, ſetting up chimney- 


pieces, 


aſter, and the leſſee had aſſigned before the time 
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pieces, Cc. he cannot remove them, neither can 
they be taken in execution. Pools caſe, Mich. 
2 Anne, Salk. 368. If the leſſee in the room of 
wooden or ſtone chimney-pieces, &c. puts up 
marble ones, he may remove them before the end 
of the term, putting up ſuch or as good as were 
there before. 

And the law ſeemeth now not to be held fo 
ſtrict as formerly, and there if hangings, tapeſtry - 
and iron backs to chimnies can be taken away 
without prejudice to the fabrick of the houſe, they 
may, 2 Str. 1141. fo tables, although faſtened ta 
the floor, furnaces, if not made part of the wall; 
grates, iron ovens, jacks, clock caſes, and ſuch. 
like, although fixed to the freehold by nails or 
_ otherwiſe. 2 Burn Eccieſ. Law 648. 

The general rule of law is, that whatever is . 
fixed to the freehold becomes part of it, and can- 
not be moved ; but many exceptions have been 
admitted of late to this general rule, as between 

landlord and tenant, or between tenant for life, ar 
tail, and the reverſioner. Tri, 4 NM. . 


7. 33. 
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CHAP. III. 
Of Payment of Rent; Acceptance and Ex- 


tinguiſpment theredf ; Demands, Entries, 


Dates, Continuance, Limitations, and De- 
 Serminations of 28 


1. ought to be 2 principal e care of a tenant, 
| above all things, to provide his rent at the time 


of payment, whereby he may avoid much foony 


and 4zavery of cruel biting landlords. 


Land may be let by the year at ſo much as it 
is worth, and in the pleading aver it to be worth 


ſo much. 2 Lord Rm. 1160. Arguends. 

If a tenant be to pay his rent to his landlord at 
our Lady-day and Michaelmas, or within fourteen 
or fifteen days after either of the ſaid feaſts; in 


this caſe he is not bound to pay his rent until =. 
laſt day limited for payment, for that is the legal 


day of payment, and the other before voluntary. 
And if there be a clauſe, that if the rent be be- 


| hind by the ſpace of fifteen days (more or leſs) 


after any of the ſaid days of payment, then the 
leaſe to be void; in this caſe, if the time before 


limited. be fifteen days, then the tenant ſhall have 
thirty days after any of the ſaid feaſts to ſave his 
leals; but if the clauſe in the leaſe be, That if 

the rent. be behind for the ſpace of fifteen days next 
A of che ſaid feaſt days of payment, 5 
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the tenant hath but fifteen days only allowed to 
him: And ſo the diverſity is to be noted in this 
caſe in the words of a leaſe, which with a v 
little and ſcarce obſervable alteration makes 
much advantage for the tenant.. Hern's Law Conv. 
P. 23. 10 Rep. 227. Co. Lit. 202. 
Where there are ſpecial days of payment limit- 
ed upon the reddendum, the rent ought to be com- 
| Puted according to the reddendum, and not accord- 
ing to the babendum: But where the reſeryation is 
general, as half-yearly or quarterly, and no ſpe- 
| cial days are mentioned, there the half-year or 
quarter muſt be computed according to the 22 | 
Pins 


* 


bendum. 2 Lord Raym. 820. Tomkins v. 
ſent. | | 
4 If a man take a leaſe for years to pay his rent 
at our Lady-day and Aichacimas, or within fifteen 
days after either of the faid feaſts, and the land- 
lord die after either of the ſaid feaſts, and before 
the fifteen days be out, the heir in this cafe ſhalt 
have the rent then, for the firſt day is but volun- 
tary, and the legal day of payment is at the end 
of the fifteen days: And if the tenant before that 
day pay the rent, ſuch payment is voluntary, and 


not compulſory ; but if payment be in the morn- 
ing, and the landlord die at noon, it is good to 
give ſeiſin: And though this payment be volun- 
tary, yet it is ſatifactory againſt the heir. Hare 
and Savil's caſe, M. 7 Fac. in C. B. Brownl. . 
Rep. 2 Par. 273. Hern, p. 22, 23. 5 
If a tenant for years be to pay his rent at M- 
chaelmas, and to pars other covenants ; and if : 
he be bound in any obligation to pay his rent re . 
ciſely = hedey; he muſt in o Re oi bit 


1 


fe 
Jut his 
landlord to pay him; but if hisoblizativn Ve an, 
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"to perform the covenant in the leaſe, he may then 
tender his rent upon the land, (if no other place be 
by agreement appointed for the payment thereof) 
and it is fufficient, for the payment is of the na- 
ture of the rent reſerved. any anh and 2 
caſe, Paſc. * in C. B. Brownl. 

Par. p. 276. Ney's Mar. p. 80. 

| Note; A man is Nt bored bs pay an annuity 
without an acquittance; but a rent-ſervice or 
rent. char — is: And therefore in an action of 

- brought againſt a man for rent due upon an 

—— of demiſe of lands, he may plead 
ment without an acquittance. "Perk. Seat, 24 
Pratt. Reg. 405. 

Alfo, if he that hath rent- ſervice or rent- 
charge accepts the rent due at the laft day, and 
ves an acquittance for it, all the arrearages of 
t due before are hereby diſcharged. Co. Lit. 
15 Hur Con. 40. 3 Co. 66. 

| Payment of money before the day appointed, 
OS. at the day. Pra. Reg. 495. 
When one is to pay rent at a certain day, he 

1 that day till night to pay it; but if it be 

* ſum, he muſt then have it in readineſs ſo 

before ſun- ſet, as they that are to receive it 

fee to tell it, for Arcs are not bound to tell 
itt candle-light. See after. 

If a parſer lets his glebe- lands to a layman, the 

tenant ſhall pay the parſon tithe of that land 
deen the rent; for the tithe are of common 


I a'man let out by leaſe a ſtock of cattle or 
ther goods, (as it is uſual now-a-days, to 
fe out eit Coin fi to the weayers) and 


the rent to be paid at ſeveral days; if the yy 
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tis caſe be in arrear, the leſſor cannot bring an 
action againſt the tenant or occupier thereof until 
all the days be expired: In like manner as it is in 
an obligation with condition for ſeveral payments, 
| becauſe theſe are perſonal contracts. But it is 
otherwiſe in caſe of a leaſe for years, which is a 
real contract; for there the landlord may have an 
action of debt againſt the tenant after every day of 
2 ent, if default be made, or he may diſtrain 
9 election. Co. Lit. 47, & 292. | 
If there be two joint-tenants, and they make a 
Teaſe for years by parol or deed poll, and-reſerye 
rent to one of them, this ſhall enure to them both: 
But if it be by deed indented, it ſhall enure to 
him alone by way of concluſion. Co. Lit. 47- 
8 Rep. 70, 71. 
If an heir let a leaſe to a tenant for like, and - 
ſerves. a rent, againſt whom the mother of the 
heir recovers her dower, and dieth,. the. tenant 
ſhall have the land again for his life, and the rent 
is revived. Co. Lit. 42 
If the ſucceſſor ofa 2 parſon or vicar accept the 
rent of a leaſe for years made by his predeceſſors, 


| yet this acceptance is worth nothing, for the leaſe 
is void by death; but ofa leaſe for life it is other» 


wiſe. Pennants caſe, 3 Rep. 65, 66. 
But if a biſhop accept the rent upon a leaſe for 
years, be ſhall never avoid it; for it was but 
voidable only, and his 3 hath now con- 
firmed it. 

If a man hath lands in the right of bis wife, and 
be and his wife let theſe lands fur years, reſerving 
a rent, and afterwards the buſband dies, and ſhe 
| before * * enn another Nos 

8 20 s 
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who accepts the rent, and dies, by this acceptance 


the leaſe is affirmed. 

In like manner, iſa man and his wife let the 
lands of his wife for years, rendering rent, and 
the huſband dies; if the wife accept the rent it is 
4 good leaſe. Terms of the Law, Acceptance. 

But if a tenant for life leaſe lands for years and 
dies, the leaſe is void, and the rent which is re- 
ſerved upon the leaſe is determined. And altho 
he in remainder do accept the rent, yet his accept- 
ance will not make it good ; for when it is once 
void by death, no acceptance after will make it 


So likewiſe if a tenant in dower leaſe for years 
and die, the leaſe is void, and the acceptance 
of the rent by the heir will not make it good 
again. 
FA leaſe for years may be confirmed for a time, 

| or upon condition, or for a piece of the land ; but 

| jf it be a frank-tenement, it ſhall enure to the 
| whole abſolutely. Noy's Max. p. 78. 
Z O bſerve this difference between a leaſe for life 
and a leaſe for years: In caſe of a leaſe for life, 
though the concluſion of the condition be, That 
it will be void, yet acceptance of, the rent due 
after the breach doth affirm it, and make it good 
again. Pennant's caſe, 38 El. Co. 3kb. 
If a parſon let a leaſe for years of his glebe- 
land, if it be confirmed by patron and ordinary, 
it ſhall bind the ſucceſſor, or elſe not. Co. Lit. 


3917 2 leaſe be made to a man for the term of ano- 
ther man's life, and afterwards the leſſor only of 

his meer motion confirmeth the land to his leſſee 
ſor term of his own life, the remainder over in god. . 
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e in . Docdor and 5 
Student, c. 20. f. 93 

If a man lets land for life or years, reſerving 
os and do enter into any part thereof and take 
the profit, the whole rent is thereby extinguiſhed, 
and hal be ſuſpended during his holding thereof. 
Leonard's Rep. 110. Gadard s caſe, Mich. 34 El. 
C. B. Owen's Rep. f. 10. Hern Law Canv. 

118. 
" In what caſe there ſhall be a revivor of rent, and 
in what not, wide Lit. Rep. 58. 

In what caſe there ſhall be a ſuſpenſion of rent, 


Bid. Vide Lord Raym. 369. 2 Lord Raym. 1477: 
Stra. 763. 

Where there ſhall be no apportionment of rent, 
Id. 61. And how the word annuatim, or yearly, 
_ ſhall be taken. 
Vote, That where two cloſes are in the 28 


poſſeſſion, the duty of fencing is extinguiſhed, and 
ſhall not revive, though the cloſes come after into 


ſeveral hands. 1 Jem. 97. Dyer 295. Poph. 
172. 4 Cro. Baber and Bereman's caſe. 

Debt does not lie for a rent reſerved on a leaſe 
for life upon 32 H. 8. c. 37. without ſhewing 
__ eſtate is determined, a OS. 


10 

f. a leſſee aſſigns over his non reſerving rent, 
it will be extinguiſhed by releaſing all *. 
1 Vent. 314. 1 Mad. 99. 

But it was ſaid, That a rent incident to 2 re- 
verſion would not be barred by ſuch releaſe. 1 
e 554% EE 

o it is hat a man cannot releaſe. 
ne by þ his will, aps 15 p 


5821 


"hw 


- 
U 1 \ 
* 
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Note, That where a fine is levied to a leſſee for 


years, with an intent that he ſhould ſuffer a re- 


covery, his term is not drowned. 1 Vent. 195. 

But if tenant for life, with power to make a 
jointure, ſuffers. a recovery, the power is extin- 
guiſhed. Id. 226. SIN 

If the tenant come to the landlord at any place 
upon the ground attheday of payment, and ten- 
der his rent to the landlord, it is good enough, 
and ſhall ſave the condition ; and the landlord is 
bound to receive it, although it were not at the 
moſt xctor:0us place, nor laſt inſtant of the day; 
for. he may tender his rent at any time of the day, 
although the laſt inſtant be the legal time of pay- 
ment. Co. Lit. 202. | | - 

But obſerve, by the way, That a tender of rent 
muſt be of the whole rent, without deduction of 
taxes or aſſeſſments, or any other charges; for 
ſtoppage is no payment in the law. Trin. 23 Car. 
41 . K. Pract. Reg. p. 662. 

But note, That by the late acts for granting 
aids by land-tax, &c. the tenant is at liberty to 
deduct the land-tax, and tender the remainder, 
and this by the courts in J/2/tminfter is held to be 
2 good tender. 8 
If a man lets lands by leaſe for years fo another, 
reſerving rent of the lands to be paid at Michael- 
mas and our Laay-day or within fifteen days after, 
and for default of payment to re-enter; in this 
caſe it is ſfuſhcient and lawful for the tenant to 
tender hjs rent the laſt hour of the laſt day, if the 
money can be told in that time before it be dark; 

and ſo it is ſufficient for the landlord to demand it 
tie ſame hour, Co. Lit. 202. | 

5 : - ee Althou, h 
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Although the time of ſun-ſetting is the time 
appointed by the law to demand rent, to take ad- 
vantage of a condition of re- entry, and of tender- 
ing rent to fave a re-entry, and of tendering rent 
to ſave a forfeiture, yet it is not due till midnight; 
for a man demands till ſun-ſet, yet if after ſun-ſet, 
and before midnight he dies, his heirs ſhall have 
the rent, and not the executors ; which proves 
the rent is not due until the laſt minute of the 
natural day. Vide 1 Saund. 287. 

A man ſeiſed in fee ought to reſerye the rent 

upon a leaſe to himſelf and his heirs; for that it 
appears, if a man ſeiſed in fee makes a leaſe for 
years, reſerving rent to himſelf and his affigns, 
this rent is extinct after the leſſor's death, becauſe 
it was not reſerved to the leſſor and his heirs. 

Leaſe by a tenant in fee, and rent reſerved to 
the leffor, his executors, adminiſtrators and aſ- 
ſigns, the words executors and admineſtrators are 

void. 1 Vent. 162. 

So if a man ſeiſed in fee leaſe one acre of 
land, reſerving 10s. rent to him and his heirs; 
and alſo leaſe another acre, reſerving other 10s. 
rent to himſelf, without ſaying ſand to his heirs] 
the heir ſhall not have the laſt rent, but it is 
extinct by the death of the leſſor. 2 Saund, 268, 
269. 

But if one ſeiſed in fee reſerves 2 rent upon a 
leaſe for years durante termino to the leſſor, his ex- 
ecutors, adminiſtrators and aſſigns, and not to his 
heirs; yet by a grant of the reverſion from the 
leſſor, the rent is well transferred to the aſignee; 
and in ſuch caſe the rent being transferred to the 
3 the law transfers alſo to him the cove- 
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nant of the leſſee for the payment of it as incident 
to the rent. 2 Saund. 369. 

Vide the caſe of Sacheverel verſus Frogat, 2 Lev. 
13. where the rent was reſerved to him, his exe- 
cutors and aſſigns, the heir brought an action; 
and upon a demurrer it was argued for the de- 
fendant, That the rent determined by the death 
of the leſſor: But the chief juſtice ſaid, that the 
rent being reſerved to him, his executors and aſ- 
ſigns, would continue and go to the heir, for the 
apparent intent that it ſhould endure after his 
death ; otherwiſe it could not go to the executors, 
and that without the durante termino. But that it 
is otherwiſe where the rent is reſerved to him, or 
to him or his aſſignes; and after ſeveral argu- 
ments, judgment was given for the plaintiff. 

Now if a man makes a leaſe for years, reſerving 
rent generally, and does not ſay to whom, the 
law will make conſtruction, that it ſhall be paid 
during the time, to them who have the reverſion, 
and to whom from time to time it ſhall appertain. 
2 Saund. 369. | 

Where a father js ſeiſed in fee, if he and his 
ſon and heir apparent, by indenture make a leaſe 
for years, to commence upon the death of the fa- 
ther, rendering rent to the ſon by name, although 
the ſon be heir to his father, he cannot have this 
rent as heir, becauſe the rent was not reſerved to 
the heir; and he cannot have it by the reſervation 
of the leaſe, becauſe he was a ſtranger to the 


land, and had nothing in it at the time of the leaſe 1 


made. 2 Saund. 370. 


If the leſlor, ſeited of a reverſion in fee, demiſe 
the reverſion expectant upon an eſtate for years to 
o ſtranger for * reſerving rent when the rever- 


uon 
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fion ſhall happen; in ſuch caſe he ſhall have no 
rent during the continuance of the term for years; 
for a reſervation of rent ſhall be conſtrued molt 
ſtrongly againſt the leſſor himſelf, 2 Saund. 168, 
169. MT 
if a leaſe be made with this proviſo, That in 
caſe of non- payment the landlord to re-enter ; 
here, if the landlord diftrain, he may not re-enter, 
but he may accept of the rent, and yet re-enter 
but if he do receive the next rent again, then 
he cannot re-enter, for that eſtabliſheth the leaſe. 
Entry into an acre of land in the name of the 
whole, is a good entry, if the land do all lie in 
one county. Co. Lit. 211. 


In a leaſe for years, if the leſſee covenant, That 


if he or his executors or affigns do alien, that then 
the leſſor ſhall re-enter, and afterwards he makes 
his wife executrix, and dies, and the widow mar- 
ries again, and her ſecond huſband aliens ; in this 
caſe the leſſor may re-enter, becauſe the ſecond 
huſband is aflignee in the law. | 

If a man make a leaſe for term of years, yielding 
to him and to his heirs a certain rent, upon condi- 
tion, That if the rent be behind and unpaid by the 
fpace of forty days after any of the days of pay- 
ment, that then it ſhall be lawful to the leſſor and 
his heirs to re-enter: And after the rent is be- 
hind forty days, and is demanded by the leſſor, 
and is not paid, the leſſor dieth, and his heir 
enters; in tnis caſe his entry is lawful; but 
if the leſſor had died after the feaſt-day, and 
before the fortieth day, ſo that he had not 
demanded the rent, and his heir had demanded 


the rent at the fortieth a, and for non-payment 


he 


———— ce 
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he re-enters; in this caſe his re- entry is not law- 
ful. Doctor and Student, l. 1. c. 20. f. 35. 

If a leaſe be made to H. for one and forty years, 
if he live ſo long; and if he die within the afore- 
ſaid term, that "then the wiſe of the aforeſaid H. 
ſhall have it for the reſidue of the ſaid years, this 
Itmitation is void; for if H. die the term ends, and 
his wife ſhel! have nothing in it. Dyer 254. 

If a man lets all his meadow in D. containing 
ten acres, if there be twenty acres of it, all paſſes 
in this caſe. Dyer, f. 80. 

If leſſee for years make a feoffment, the leſſor 
being upon the land when livery was made, this is 
a gcod feoffment, the law adjudging the leſſee in 
poſſeſſion, and livery ought always to be given of 
the poſſeſſion, and therefore he that hath the poſ- 
feſſion muſt make the livery. But if the leſſor 
makes the livery himſelf, the leſſee being upon 
the land, this livery is void, becauſe the leſſor 
cannot give poſſeſſion when the leſſee is there. 
Cro. Eliz. 321, 322. 

It is ſaid, one may give authority by parol (or 
word of mouth ) unto another to take livery or 
ſeifin of lands for him, and that if ſuch livery and 
ſeiſin be taken accordingly, it is good. Pragt. 
Reg. 398. 

l a deed of feoffment be made of land, haben- 

dum a die datus, and the next day after the date of 
the deed the feoffee give livery and ſeiſin of his 

land, this is a good livery and ſeiſin; but that if 
this livery and ſeiſin were made by attorney, it 
is faid it will operate nothing. Vide Hob. 314. 
Pratt. Reg. 398. 
A thing that is to take effect a die dur is not to 
take effect until the next day after the deed bears 
date; but where it is habendum a dat, or a confec- 
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tiane indentura, dem it commenceth n. 
Prat. Reg. 

Ejectione firms of a leaſe made by Smith, a pre- 
bend, to Boe (the defendant); upon a ſpecial 
verdict, the caſe was, The ſaid prebend was uſual- 
ly let with the exception of all crab-trees, and 
ſuch like trees, rendering rent 17/. per Annum. 
Upon 8 Auguſt 6 Fac. the gebend made a leaſe of 
the ſaid prebendſhip, omitting the exception, ha- 
bendum a die confectionis, for three lives, rendering 
the antient rent, and made livery 9 Sept. 6 Fac. 
and whether this was a good leaſe to bing the ſuc- 
ceſſor by the ſtatutes of 13 Eliz. and 32 Hen. 8. 
was the queſtion. Firſt, whether this leaſe ha- 
bendum a die confectionis, and livery made after, be 
good or not? Reſolved, that it was; for the 
livery being made after the day, not working fu- 
turely, was good enough. Secondly, whether 
this exception of the trees, being in all former 
leaſes, and omitted in this leaſc, makes it void? 
Reſolved, that it was void; for there being more 
let than there was antiently, the trees, and the 
profits of the trees, and the foil itſelf, is excepted 
by this exception, ſo as every foceetior cannot 
| have the benefit of boughs and fruits yearly re- 

newing; and the foil icſelf, vihereupon thay 
grow, is excepted. But by this new leaſe; the 
trees and profits are let, and the ſoil itielf; and 
ſo more being let than antiently, it is not within 
the Stat. 32 H. 8. and it is void by the. Stat. ot 
13 Eliz. for it is not the antient rent, Where 
there be more let than was before: Wherefore it 
was adjudged for the plaintiff. * 5 Fe A. 

Szuth v. Bole, Cro. * 458. 24 1s x rite A 


104 e LAWS concerning Ch. 3. 
If a man make a leaſe for years, and afterwards 
make a deed of feoffment, and delivers ſeiſin, if 
the leſſee be upon part of the premiſſes, and nei- 
ther know nor aſſent to it, yet the livery is void 
for though the leſſor hath the freehold and inhe- | 
ritance in him, yet the poſſeſſion is in the leſſee ; 
bat if the l. ſſre be abſent, and hath neither wife, 
children or ſervants (though he hath cattle) upon 
the ground, the livery ſhall be good. Co. Lit. 
48. 45 

If a leaſe be made to hold from the day of the 
making, or from the day of the date, or from the 
date, the leaſe ſhall begin the day after it is de- 
hvered. 

A leaſe beginning from henceforth ſhall be ac- 
counted from the day of the delivery, and from 
the making ſhall be taken incluſive from the day 
of the making. The day of the delivery muſt be 
taken incluſive, and is the firſt day of the term. 
If from the day of the date, or day of the making, 
then the day of the delivery ſhall be excluſive ; 
aliter if from the date, and it is delivered the ſame 
day. 14 Eliz. Dyer 307. 

If the Fae of a leaſe be for a term of one 


©. an twenty years, without mentioning when it 


tha!l begin, it ſhall then begin from the delivery. 
So if an indenture of leaſe bear date upon days 
impoſſible, as Feb. 30. or March 40. there being 
no ſuch davs in our account; in this caſe, if the 
term be limited to begin from the date, it ſhall take 
effect and beginning from the delivery, as if there 
had been no date at all. Co. 1 Par. Inft. f. 6. 
Ca, Lit. 46. Hern's L. Conv. 15, 131. 

IIs 1 . a 137. That a leaſe without 
* | any 
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any date ſpecified, or an impoſſible date, as 4 
40 Septemb. ſhall commence preſently. 

So a leaſe made to begin from the end of the 
| leaſe miſrecited, ſhall commence gras at 
Fen. 83.1 Leu. Rep. 234. 

A prebendary made a leaſe for life to hold * 
the date, and livery made the ſame day; it was 
oObjected, that it ought to commence from the day 

of the date, and fo livery given the ſame day was 
void : But the court at length held it good, 00 
gave judgment for the defendant. - 

A leaſe is made — the achat | 
J. S. his ſon, without iſſue; J. 8: bath iſſue and 

dies, and then the iſſue dies without iſſue, the 
leaſe commences ; for iſſue being a word collec- 


tive, whenever the iſſue fails the term commences. 


If lands deſcend to an heir, he may make a 
leaſe thereof before his entry into the ſame. If a 


man makes a leaſe to-day to one for ten years, and 


to-morrow makes another leaſe of the ſame lands 
to another perſon for twenty years, this ſecond 
leaſe ſhall be good after the el is expired, for ſo 
many years as remain therein to come. Noy's 
Max. p. 67. | EE” „ | 
If a man makes a leaſe to another for one and 
twenty years, and after another leaſe to commence 
from the end and expiration of the faid term of 
years, and after the firſt leaſe is ſurrendered ; in 
this caſe the ſecond leaſe ſhall commence preſent- 
ly upon the ſurrender. Co. Lit. 45. 
But if it had 'been made to commence from 
the end of the ſaid one and twenty years, there, 
though there had been a ſurrender, yet it ſhould 
not have commenced till the term had been 
out; fo that by this you may obſerve, the law 
5 5 „ „„ 


. ſently. 
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Puts a diſtinction between a term of years and a 
time of years. | 

And by 3 Lev. 284. an eſtate veſts immediate- 
ly after a ſurrender made, before acceptance or 
agreement; but that it deveſts by refuſal after- 
wards. 

And fo by 2 Vent. 199. noted, that it was ſaid, 
That no ſurrender of an eftate can be perfect 
without acceptance by the ſurrendree. Thompſon - 
v. Leach. 

But that judgment was afterwards reverſed in 
parliament ; fo that it appears that a ſurrender 


deveſteth the eſtate immediately before expreſs aſ- 
ſent of the ſurrendree. {dem 203. 


A leaſe made to commence after the end of ano- 


ther, and there is none, it ſhall commence pre- 


If a man lets land to another, to hold till the 
leſſee bath levied twenty pounds; this is a good 
. notwithſtanding the incertainty. 

| Bratton ſaith, That every leaſe muſt have * 


certain beginning and ending; Quia id certum 


guad certum reddi pott. Yet you ſee by the caſe 
before, this rule is contradicted, ſo that it holds 
not always, although in the generality it doth. 
For if a man make a leaſe to another for ſo 
many years as J. S. ſhall name, although this be 
uncertain at the beginning, yet when F. S. hath 
named the years, it is then good for fo _ years 
as he names. 
So likewiſe, if 4 be ſeiſed of lands in fee, and 
do grant to B. that when he pays him twenty | 
Ahillings, that then from that time he ſhall have 
and occupy the land for one and twenty years, and 
E B. boys unto A. the twenty ſhillings, this is 


a good 


a good leaſe for one and twenty years from 2 
time. © Rep. 3 34» 35. Co. 1 Par. Inft. fo. 45. 
If a parfon make a leaſe of his glebe for ſo 
many years as he ſhall be parſon there, this is 
void, becauſe of the uncertainty thereof; for the 
parſon' s time there terminates with his life, taſk 
which nothing is more uncertain. | 

If a leaſe be made for one hundred years, if A. 
and B. live ſo long, in this caſe, if either or them 
die, the leaſe is ended. 

If an infant, who is ſeiſed of lands i in focage, 
make a leaſe at his age of fifteen years, E 2 10 
good, and ſhall bind him. Co. Lit. 45. 

If a tenant in fee marry a wife, and 5 2 
leaſe of his lands for years, and after die, and 
the wife is thereof endowed, here ſhe' ſhall avoid 
the leaſe; but after her death it ſhall be m force 
again againſt the heir. Co. Lit. 46. This is 
meant of a beneficial leaſe, __ common leaſes 
or rack-rent, &c, 


If a man have a term of years in che . of his 
wife, if ſhe die, it remains to him ; but if ſhe 
ſurvive him, it remains to her, and not to his ex- 
_ ecutors, without he diſpoſe of it in his life-time. 


S8 Rep. 49 


If a man licence another to enter and oceupy 
his land, this is a good leaſe for years in N 
Brotunl. 2 Part, p. 250. 

A leaſe for years, although it be never ſo 5 
cannot be intailed, becauſe it is a chattel, which 
cannot be turned into an inheritance. N 
Pratt. Reg. p. 1 

If a man ſeiſed in fee-fim ple let a Jeaſe to > ab- 
ther, to have and to hold Wa ſame lands for term 
— and do not mention whoſe life, it hall be 


F 6 taken 
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taken for the leſlee's life, becauſe the act of every 
one ſhall be taken moſt ſtrongly againſt himſelf. 

| But if a tenant in tail let ſuch leaſe without 
expreſſing whoſe life, it ſhall be taken for the life 
of the leſſor, becauſe the implication otherwiſe 
would make tenant in tail a wrong doer. 

If a joint-tenant make a leaſe for years of his 
part, though the leſſee never had poſſeſſion, or 
though it be to begin at a day to come, and the 
joint-tenant that made it die before the day, yet 
the ſurvivor ſhall be bound by the leaſe, for the 
leſſee hath a preſent intereſt. Co. Lit. 185. 

If two take a leaſe for their lives, and make 
partition, either of them dying, his part imme- 
diately reverts to the leſſor. | 

If there be two joint-tenants for life, and one of 
them makes a leaſe for eighty years, to begin after 
his death, and after dies, this leaſe is good againſt 
the ſurvivor. Goldſb. Rep. 187. 8 

If a leaſe be made to the huſband and wife, 
yielding a greater rent than the land is worth, if 
the huſband die, the wife after the huſband's 
death may refuſe the leaſe, to ſave her from the 
payment of the rent: But if the huſband over- live 
the wife, and then make his executors, and dies, 
if they have aſſets, that is, if they have goods ſuf- 

ficient of their teſtator to pay the rent, they cannot 
refuſe it: But if they have not goods ſufficient of 
their teſtator to pay the rent to the end of the 
term, if they relinquiſh the occupation, they may 
dy ſpecial pleading diſcharge themſelves of the 
rent and the leaſe. Doctor and Student, I. 2. 

If a man makes a leaſe for years, and afterwards 
the leſſor enters upon the land let before the term 

| | 18 
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is expired of determined, and doth make à leaſe o 


theſe lands to another; this ſecond leaſe, it is ſaid, 
is a good leaſe until the firſt leſſee doth re-enter, 
and then the firſt leaſe is revived, and the firſt 
leflee is again in —_ by virtue of the eſt 
leaſe. Pratt. Reg. 

Where a leaſe ; Sa = is made by the words, 
demiſe, grant, and to farm let, the leſſee is not in 
poſſeſſion ſo as to bring treſpaſs, &c. until an ac- 
tual entry. But where the words, bargain and 
ſell, (for a conſideration of money) are in, altho' 
but for a ſhilling, the party is in poſſeſſion pre- 
ſently upon executing the deed. ſo as 1 treſ- 
paſs, &c. Ibid. 1 22009 „0 

If I let lands in which are mines or trees,” 1 
cannot enter to take the trees or mines, but am 
a treſpaſſer, unleſs I do reſerve ek a r o 
myſelf when I let the lands. 

But if a leſſor do come nodes acme leaſed, 

he is no treſpaſſer, for it ſhall be intended that he 
dame to ſee if waſte were done. | 

It is noted, That if a man opens a mine in his 

own land, he may dig and follow the vein under 

another man's ground ; but if the owner dig there 

alſo, he may ſtop his further progreſs. 2 Vent. 

2. 

R g leaſes and grants made of the duchy 
of Cormual, vide Stat. 6 Anne, c. 25. 

If a tenant for years happen by any caſualty to 
loſe his leaſe, yet he ſhall not loſe his term in the 
lands let by ſuch leaſe which is loſt, if it can be 
proved that there was ſuch a term let to him * 
indenture, and that it is not determined. : 
Where by an. order confirmed by act of parlkr- 
ment, That an indenture ſhall be yacated and 
| | — 
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cancelled, it is not intended that the indenture 
ſhall be void 1% fads, but that it ſhall be made 
void by cancelling of it, and until the cancelling 
the eſtate granted by the indenture continues. 1 
Saund. 201. 

An inſenſible clauſe does not make the reſidue 
of a deed vitious, which is ſenſible of itſelf. 1 
Saund. Rep. 320. 

All feoffments, gifts, grants and leaſes made by 
dureſs of impriſonment are voidable, and that not 
only by the parties themſelves, but by their heirs, 
and thoſe who — * eſtates. Perk. Sect. 16. 
Co. on Lit. f. 253. b. | 

If a layman — 2 is unlearned, and cannot read, 
de bound to ſeal a leaſe, bond or other writing to 

another; in this caſe he need not do it, without 
there be ſome there to read them to him, if he re- 
queſt it, and in ſuch language as he underſtands : 
And if it be read amiſs to him, or declared con- 
trary to what it is, ſo as the illiterate man is there- 
by deceived ; as a bond of twenty pounds is read 
as of twenty ſhillings, or feoffment of two acres is 
read as of one; in ſuch caſe he may very well 

plead, that it is not his deed ; but if he requeſt not 
to have the writing read, though it be contrary to 
his intent and meaning, yet it ſhall bind him, if 
he ſeal and deliver it, for it was his folly that he 
did not deſite to * it read. Co. 2 Rep. F. Þ 
De. 

Where one makes a leaſe, rendering rent to be 
paid at a place off from the land, a demand on the 
land is not ſufficient, but it muſt be made at the 
place appointed. Trin. 5 Fac. C. B. Ventris 8 
and Farmer's caſe, 1 Brownl. 95. 


The 
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The demand ought to be at the ſetting of the 
ſun on the day of payment, and at the moſt no- - 


torious place. Paſch. 3 Fac. C. B. The Dean 


and Chapter woof Chichgfler's s caſe, 1 Brownl. 138. 
If the leſſor would take advantage of a re-entry 


for non-payment of rent, he or the perfon he im- 


powers to demand it for him, muſt take care not 


to demand a penny more or leſs than is due, and 
muſt ſhew the certainty ef his rent, and when it 
was due, or the demand is not good, and no re- 
entry ſhall be given unleſs the demand be /preciſe- 
ly and ſtrictly followed. Mich. 31 Elix. C. B. 
Falicon and Winſor, Leon. 35. 

Where a leaſe is made of lands at with; ad 
ing rent, the lefſee cannot determine his will two 
or three days before the rent is payable, and ſo 
defraud the leſſor of his rent, any more than the 
law will allow the leflor to determine his will, 
after the lands are ſown ; but as the one ſhall have . 
the emblements, the other ſhall have his rent: 
So that the leſſee cannot determine his will but 
at the rent-day, unleſs he pays rent until the 
next day of payment after his departure. 1 Sider= 
| 69. 

. a tenant is held by force out of his farm 
or tenement by foldiers in time of a rebellion, a 
court of equity cannot relieve him, but he uſt 
pay his rent: So where his grounds are over- 
flowed that he can receive no profit by them, he 
muſt pay his rent notwithſtanding, nor can he be 
relieved in equity. Sir John Harriſon againſt the 
Lord North, b 19 Car. 2. Chan Caſes, 1 
Fart, „ 

A leaſe was made with a condition of re-· entry 
for non-payment of rent; the leſſee paid his rent 

to 
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to the leſſor, who-accepted it and put it up; but 
_ afterwards finding bad money amongſt it, he re- 
fuſed to carry it-away, and entered for the condi- 
tion broken. It was adjudged that this entry 
was unlawful, for his having once accepted the 
rent, bars him from taking any advantage. Wade's 
caſe, Trin. 43 Eliz. C. B. Rot. 406. 

If a leaſe be made upon condition that the leſſee 
ſhall do no waſte, and he does commit waſte, if 
the leſſor afterwards accepts the rent, he cannot 
enter; but if the condition had been, if he com- 
mitted waſte, that then his eftate ſhould ceaſe, 
there no acceptance of the rent could make the 
leaſe good. Mich. 29 Eliz. B. R. Gadb. 47. 

A leaſe was made of lands in Ireland, with a 

covenant for payment of the rent in London : And 
it was reſolved, That an action of covenant can- 
not be brought in England for rent reſerved on a 
leaſe of lands in Ireland. Barker v. Damer, Hil. 
2 V. & M. B. R. Show. 191. Salk. 80. 

The words yielding and paying are an expreſs co- 
venant for payment of rent. 1 Sid. 266. 

In debt for rent upon a leaſe at will, the plain- 
tiff muſt ſhew the defendant occupied the pre- 
miſſes 3 for the rent is due only in reſpect of the 
occupation, and therefore it muſt appear to the 
court when the leſſee entered, and how long he 
occupied: But in debt for rent upon a leaſe for 
years, the plaintiff need not ſet forth any entry or 
occupation; for if the defendant neither enters nor 

occupies, he muſt pay the rent, it being due by 
the leaſe or contract, and not by the occupation. 
Bellaſi v.  Burbrick, Mich. 8 W. 3. C. B. Salk. 
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In ejectment, on a condition of y for 
non-payment of rent, the confeſſion of leaſe, 
entry and ouſter is ſufficient, and proof of actual 


entry and ouſter is not neceſſary. Little v. Hea- 


ton, Salk. 259. 


Covenant on indenture for non-payment of 


rent; the plaintiff declares that he was ſeiſed of 
tithes, and by indenture demiſed them to the de- 
fendant, rendering rent, and- the defendant cove- 
nanted to pay it, and he affigned his breach in 
non-payment of ſo much; and the defendant 


pleaded eviction. The plaintiff demurred. Judg- 


ment for defendant, becauſe it is a rent, and the 


_ eviction is a ſuſpenſion of it, and therefore a good 


plea. 1 Lord Raym. 77, Dalſton v. Reeve. 


A leaſe is made for years to E. G. reſerving rent. 


S. enters, and dies poſſeſſed; S. his executor, 
4th June 1658. aſſigns to P. and P. the th June 
1689. affigns to 7. M. and for half 7 
rent due on the 1ſt of January 1689. ve- 
nant was brought againſt P. The ſole queſ- 
tion was, if notice of the aſſignment ſhould be given 
to the plaintift ; and adjudged maintainable by 
three juſtices, contra Ventris. But this judgment 


was afterwards reverſed in B. R. upon the point 


in law, viz. that notice of the aſſignment to the 
plaintiff was not neceſſary; for by the aſſignment the 
_ privity of eſtate was gone, and there was nothing 


to ſupport the action againſt the defendant, he 


being only aſſignee. 2 Vent. 234. Tovey v. 
Pitcher. e eee 
Judgment in C. B. reverſed in B. R. and the 
court held, that there was no privity of eſtate or 
contract between the plaintiff and defendant, and 
theſe failing, the plaintiff's action muſt fail like- 
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wiſe, becauſe that mauſt be founded either upon 
the one or the other; and as to an objection that 
it might be aſſigned to a beggar, the court an- 
ſwered, that it was the leſſor's own fault, and folly 
to take the firſt aſſignee for his tenant, and that 
the leflor was not without remedy z for that he 
might bring covenant againſt the leſſee's execu- 
tors, or he might diſtrain on the land. Show. 
340. S. C. in B. R. and judgment in C. B. re- 
verſed. 4 Mod. 71. S. C. in B. R. and that 
judgment in C. B. reverſed. Carth. 177. S. C. 
adj udged in C. B. but reverſed in B. R. 12 Mad. 
23. S. C. and judgment in C. B. reverſed, and 
nil dium as to point of notice. Comb. 192. 
Richards v. Jervey, S. C. and by Holt chief juſt. 
aſſignment by aſſignee diſcharges him; becauſe he 
was only chargeable as having the land; and there 
is no more reaſon for his giving notice to the 
leſſor of his aſſignment over, than of the aſſign- 
ment to him by the leſſee; and judgment in C. 
B. was reverſed. S. C. cited lord Raym. Rep. 
368. and Halt chief juſtice, ſaid, that that judg- 
ment of C. B. was reverſed in B. R. by the opi- 
nion of the whole court, which reverſal was 
grounded upon the reaſon of H/alker's caſe, 3 
Kd. 2% Se. 55 „„ 

In debt ſor rent againſt the defendant as aſſignee 
of a term, he pleaded that he had made a further 
aſſignment to one Nerd before the time for which 
the rent was demanded. To which the plaintiff 
replied, non affignavit. And on the trial it appear- 
ed, that the defendant being weary of the aſſign- 
ment he had taken, employed a perſon to find him 
one who would take it off his hands; and Need, a 
poor woman, then apriſoner in the Fleet, was — 
LS. vailed 
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vailed on to actept it; and Næß in conſideration 

of 55. (which it appeared he lent her for that 
purpoſe) made a formal aſſignment. The de- 
fendant inſiſting that this was not proper evidence 
on non aſſignavit, but that the plaintiff ſhould have 
replied per fraudem ; the chief juſtice held, it 
could not be gone into on this iſſue, according to 
the caſe in Hob. 72s 166. Th n. became 
nonſuit. 

And now a new action u brought, and 
fraud replied ; it was debated, whether this was to 
be confidered as dent as not; and the chief 
juſtice directed the jury to find for the defendant, 
He ſaid the defendant could not be charged upon 
the privity of eſtate, which was (deſtroyed as 
againſt him by the legal aflignment to Reed: and 
it was the folly of the plaintiff to diſcharge the 

original leſſee: That Reed's being a beggat did 
not alter the caſe, as was faid in Pitcher v. 2 
Salk. 81. 4 od. 71. He grounded his opinion 
chiefly on two modern caſes in chancery, where 
this had been determined to be no fraud. The firſt 
was Valliant v. Dedimead, 2 May 16 Geo. 2. and 
Huddle v. Hawkſby, 4 February 1744. upon the 
foot that an aſſignee ought not to be chargeable 
* longer than he occupies the premiſſes. | 

his being merely a point of law, the chief 
| juſtice told the jury, they muſt find for the de- 
fendant : which they were very unwilling to do, 
and therefore to prevent their going contrary to 
his opinion, I ſuffered a . * v. Naſh, 
2 Ms. 3228.. 

The plaintiff i e a term for 

which originally belonged to: one Herbert, and 
after * deen granted to different "Oy * 
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laſt veſted in one Charles Grake, his reſiduary le- 
gatee, and one Seadgewicl his executor : In May 
1727. Suſan Grake created a new term out of the 
old by granting an under-leaſe to Richard James 
for thirty-ſix years, rendering the rent of 70l. per 
Aurum. The executor of Charles Grake did not 

Join in this leaſe, and therefore only the equitable 
intereſt in the houſes paſſed by it. In 1728. 
Richard James made a mortgage of theſe houſes to 
Valliant ; afterwards, on the 31ſt of May in the 


fame year, Suſan or her repreſentatives by inden- 


ture aſſigned to Yalliant a term of thirty-nine years 
and a half, together with another reverſionary 
term of twenty years in theſe premiſſes, fo that 
Falliant became not only mortgagee under Richerd 
James, but was intitled likewiſe to the rent of 70/. 
per Ann. which before belonged to Suſan ; Sedge- 
wick was no party to this deed : Soon after the 
execution of the laſt deed Richard James built 
ſome new houſes upon the premiſſes, in conſidera- 
tion of which Valliant agreed to pay him a rent of 
20 J. per Annum, and in order to ſecure the pay- 
ment of this rent in 1730. Valliant demiſed the 
premiſſes to Rouſe in truſt, to pay 20/. per Ann. to 
Richard James, and as to the reſidue for the benefit 
of Valliant. : TY Cons 

| The conſequence of theſe things was, that as 
matters then ſtood, Valliant would have had a re- 
medy againſt Richard James for the 701. per Ann. 
and Richard James would have been intitled to a 
deduction of the 201. per Ann. 

| In uh 1731. Richard Fames makes an affign- 
ment to Dodemede of his equity of redemption in 
the thirty-ſix years term, and alſo of the rent of 
20. per Ann. by way of mortgage for ſecuring 


300 l. 
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zool. lent by Dodemede : In the mortgage deed was 
an exception of the rent of 20. per Ann, and 


likewiſe of four houſes which Janet had lately 
built. 


On the x7th of July 1733. other ſums were ad- 


vanced by Dodemede to Richard Fames, amounting 


in the whole to 1300 l. or 1400 J. 

In a ſhort time after Dodemede enters into poſ- 
fion as mortgagee, and whilſt he was fo poſſeſſed, 
paid the rent of 70 L fer Ann. to Vulliant. Na 

In 1737. a fire broke out which conſumed five 


of the houſes, but Dodemede bad inſured fome'of 


them. 


About this time Dodemede mide a en to 
Valliant to ſurrender the premiſſes to him, and in 


order to induce him to it offered, that he ſhould 

have the inſurance money, amounting to 250 J. 
and that he would fell him the rent of 20 J. 
Ann. for 300 l. and that, if he would not a a 2550 
do it, he would aſſign the premiſſes to any 


Valliant rejected this propoſal . bar 0 | 


any on his fide, and applying to the fire-office — 
the 250 J. inſurance, upon Dodemede's refuſing 

rebuild the houſes which were burnt, and 1 
liant's agreeing to do it, the fire- office paid Vat- 


liant the money accordingly. 


Dedemede took a good deal of pains to find out 
z perſon who would accept of the aſſignment, and 


at laſt prevailed upon Lomax, a priſoner in the 


Fleet, for the price of four guineas to accept” of 

it, and Dodemede made an affignment of it accord- 
ingly: From that Dedemede never received any 
| part or the profits of theſe houſes.” '* 


The bill is brought by Yallant and others 


againſt Dedemede _ others, praying amongſt 


other 
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other things, that the aſſignment made by Dode- 
made to Lomax might be fet aſide as fraudulent, 
and in conſequence of it that Dademede ſhould 
be obliged to pay the rent of 7ol. ber Ann. to 
| V. alliant. | 

Lord chancellor: As to the arrears of rent in- 
curred before the fire, it is extremely plain, that 
 Daodemeds is liable to make ſatisfaction to the 
plaintiff, becauſe during that time he was in poſ- 
ſeſſion of the rents and profits of the eftate ; how- 
ever, as he has made an aſſignment to Lomax, 
Valliant has no remedy for theſe arrears at law, 
and is under a neceſſity of coming into this court 
for its aſſiſtance. 

The next queſtion is, whether Valiant i is intitled 
to the. aid of this court to recover the arrears which 
incurred after the fire, and before the aſſignment 
to Lomax; and though it is more doubtful than 
the other queſtion, yet I am of opinion that he is 
intitled, for notwithſtanding the accident of the 
fire, Dademeds continued in poſſeſſion of the 
houſes which were unburnt, and received the 
rents of the under-tenants, and. was certainly lia- 
ble therefore at law; and as Yal/zant cannot diſ- 
train on account of the aſſignment to Lomax, he 
ought to have the aſſiſtance of this court. 
Hut there is a great difference in regard to the 
_ arrears incurred ſince the aſſignment to Lomax; and 

it would be going too far if the court was to aſſiſt 
the plaintiff againſt Dademede in this reſpect, for 
the law ſays an aſſignee of a term may aſſign, and 
thereby get rid of his ſubſequent rent, .and the 
covenants which run with the land ; and if it be 
ſo at law, it is reaſonable he ſhould in equity, 
which in | Caſes of this kind follow the law; 
though 
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though indeed it is true, that in ſome ſort of aſ- 
ſignments made by tenants the court has inter- 
poſed. Vide Treacle v. Coke, Vern. 165. and 
Phitpot v. Hoare, Nov. 26, 1741. | 

But theſe caſes are diſtinguiſhable from the 
preſent, and particularly the laſt, for the great 
point there was, that the party w whom the aſ- 
fignment was made, or pretended to have been 
made, acted really as an agent only for the aſſignor; 
there was no propoſal, as in the preſent caſe, to 
ſurrender up the premiſſes to the landlord, and if 
there had, the court declared they ſhould not have 
relieved. 

Where there was an expreſs offer by Dademede 
to ſurrender the premiſſes to Valliant on cer- 
tain terms, which by no means ** to de un- 

reaſonable. 
HBeſides too here was a e ealamity, and an 
unforeſeen one from fire; and as Dodemeds lent to 
James 1300!. or 14001. upon the eſtate, which he 
is likely to loſe, it would be extremely hard to 
oblige Dodemede to pay the 701. rent, ſince the 
alignment to Lomax, eſpecially as Yalliant has 
received the 2501. from the fire-office, notwith- 

ſtanding Dodemede made the aſſurance. 
Tue laſt queſtion relates to the 207. per Ann. 
which was agreed to be paid by Valliant to Richard 
James, whether it ought not to be deducted out 
of the 70 J. per Ann, 

I am of opinion that it ought, whoever is in- 
titled to it, the repreſentative of Richard Fames, or 
the defendant Dodemede ; for it is the ordinary di- 
rection of this court, that ſuch ſort of demands 
ſhould be ſet one againſt the other. 2 Ait. Rep. 
546. Pl. 322. Valliant v. Dodemede. | 


Manday 
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Menday the 4th day of 
Lord Chancellor, 3 7 


Stracey pro Quer. The ſcope of the plaintiff's bill 
is to have an account of the rents and fatisfac- 
tion for our damages, and to have the aſſignment 
of the leaſe to Levy delivered up, or ſet aſide. 

Lawſon pro defendant Hawkſby opens his an- 
ſwer. 1 

Umfreville pro defendant Levy opens his anſwer, 

Mr. Chute pro plaintiff. 

William Hartford read, James Kelly read, Oliver 
Acton read, Samuel Aldridge read. 5 
Mr. attorney general for defendant Hawkſ/by. 

William Smith read. | 

The bond from Francis Hawkſby to Nathaniel 
Underwood, dated the 20th of March 1729. read. 

Cur. Let the plaintiff's bill be diſmiſſed with- 
out coſts, and Let the plaintiff deliver up to the 
defendant Hawkſby the bond given by him to Un- 
derwood, dated the 20th of March 1729; and the 
ſame was delivered up in court accordingly. 


CHAP. 
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e e 


07 Corn ſcun, who ſhall have the Crop. Of 


Eſtovers, and Trees blown down. Of Diſ- 


treſſes; what Things may be diſirained, and 
bow uſed: Who may take 4 Diſtreſs; for 


what Cauſe, when, and where. 


T is an uſual "RI and generally DE Be 
opinion, that he that ſows muſt reap : But 
as there is no general rule, without ſome excep- 
tion, ſo this holds not always, that he that ſows 
ſhall reap. 
But touching the ſowing of corn, if the tenant 
be outed, or his term ends before it be ripe, who 
ſhall have the corn I have already ſet down in the 


firſt chapter under the title of Tenant at Vill 


For if a tenant at will ſow his fand, and the land- 
lord put him out before the corn be ripe, he ſhall 
have liberty to reap and carry away his corn, be- 


cauſe he knew not when his landlord would put 


him out. 

But it is contrary with a tenant who hath a 
leaſe for years ; for if his leaſe be out before the 
corn be ripe, his landlord ſhall have it, becauſe 
he knew the end of his leaſe: Wherefore if he 


ſowed, it is in his own wrong, unleſs there be a 


covenant in his leaſe between the leſſor and him, 


that he ſhall have his way- going crop. Vide 


antea. 


A If 


. 
— —— —— — — 
: l — 
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If leſſee for years at the end of his term leaves 
corn upon his land, the leſſor cannot put in his 
cattle to eat it. Lord R aym. 189. arguendo, Fhis 
muſt be underſtood of corn ſevered. 

But if a tenant at will ſets roots, or ſow hemp 
hemp or flax, or any thing that brings in any 
283 profit; if after the planting the leſſor out 

im, or if the leſſor die, yet the tenant or his ex- 
ecutors ſhall have the crop. But it is otherwiſe 
if he age va. fruit-trees, or other young trees, 
as oaks, aſhes or elms, or ſow the ground with 
acorns ; in this caſe, if the leſſor out him, he ſhall 
have none of theſe, becauſe theſe yield no yearly 
profit at preſent. 

Where an action lies againſt ſuch as hinder ta- 
king away his emblements, as corn growing, 
graſs, fruit of trees, hemp, flax, We. . Lit, 
56. Keihw. 125, 160. | 

If a tenant for life ſoweth the ground, and die 
before the crop be ripe, his executors ſhall have 
it, and ſo they ſhall have graſs if it be cut; but if 
it be wmown, they ſhall not have it, for that is 
part of the inheritance until it be ſevered. | 

Every tenant that hath an eſtate incertain, ſhall 
have the corn fown by him, though be be outed 
before it be ripe. 
If the leſſee ſow the land, and then ſurrender 
his term, the leſſor, or he to whom the ſurren- 
der is made, ſhall have the corn; ſo if a man en- 
ter for condition broken, he ſhall have the corn, 
and not he that ſoweth the corn, for his entry over- 
reacheth the eſtate of the other. Godb. Rep. 189, 
Becauſe it is either by the parcy's own | act or miſ- 
leaſancde. we 
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If a leſſee for years ſow the land, and then 
commits waſte, and the leſſor recovers the land in 
an action of waſte; here the leſſor ſhall have the 
corn ſowed. Perk. Sect. 515. Cowell's Inſt. 
152. 
I a tenant for life leaſe for years, and the leſſee 
ſows the ground, and before it be ripe the tenant 
for life dies; yet notwithſtanding the leſſee for 
years ſhall have the corn, or his executors if he be 
dead. Co. Lit. 55. 5. 1955 
Tenant for life, remainder in fee; tenant for 
life leaſeth for years; the leſſee is ouſted by a 
| ſtranger, and the ſtranger ſows the land, and the 
tenant for life dies; in this caſe it was reſolved, 
that the corn of right belonged to the leſſee of te- 
nant for life, and not to the ſtranger, nor him in 
remainder. Goldſb, Rep. 143. pl. 60. 5 Co. 85. 
If A. taketh a leaſe of land for the life of B. 
and ſows the land, and before the corn be ripe B. 
dies, yet, notwithſtanding A. ſhall have the corn, 
for his eſtate was determined by the act of God; 
and the reaſon why a man which hath an uncertain 
eſtate ſhall have the corn, is, for that he hath. 
manured the land; and therefore it is reaſon, that 
he that laboureth ſhould reap the fruits of his la- 
bour : Therefore if a man make a leaſe for life of 
ground ſowed, and before ſeverance the leſſee dies; 
in this caſe the leſſor ſhall have the corn, and not the 
executor of the leſſee for life, for the corn came not 
of the manurance of their teſtator. And if leſſee for 
life ſow the land, and then aſſign over his intereſt, 
and dies before the corn be ſevered ; here he in 
reverſion ſhall have the corn, and not the aſſignee 
of the leſſee for life. * Rep. 144. 
* 


For 
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. For in both caſes they ſeem to have pur- 
chaſed the right of the perſon ſowing it, and ſtand 
in the ſame equity, and the true reafon of giving 
emblements to leſſee, where the landlord's eſtate 
is uncertain, is for the benefit of the common- 
weal, leſt the precariouſneſs of ſuch poſſeſſion 
might make the tenant leave his lands unſown. 

If a man by his will deviſe lands ſowed to one 
for life, and after his deceaſe the remainder to 
another for life, and the firſt tenant enters and 
dies before ſeverance, and he in remainder enters; 
now he ſhall have the corn; and Ae the execu- 
tors of the firſt tenant for life. Golaſ. Rep. 144. 
And this ſtands with the reaſon of my quere, tho 
the remainder-man has the corn ſown ; for a pur- 
chaſer under a deviſe has not the ſame equity as 
the purchaſer for valuable conſideration, and the 
reſtator was willing to give each of them the land 
with all its benefits, diverſis temporibus. 

If a man be ſeiſed of land in right of his wife, 
and ſow the land, and die, his executors ſhall have 
the corn; but if they be joint-tenants of the 
lands, and the huſband ſoweth the ground and 
dieth, the wife ſhall then have it on account of 
the ſurvivorſhip. Co, on Lit. f. 55. b. Perkin's 
Sect. 518, Dyer 316. | 

And if a woman, who is tenant for life or in 
dower, take an huſband, and he ſow the land, 
and before it be ripe ſhe dies, yet the hutband mall 
have the corn. Cowell's Iii. 141. Swinb. Sect. 
6-3. 1633 

And ſo if the huſband let the lands of bis wife for 
yeats, and the lefice ſows the lands, and before 
ſeverance the wife dies, yet the lelice ſhall have 
the corn, or his executors, if he be deal. The 
| like 


| : 
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like law of leſſee for years of tenant by the cur- 
teſy, when tenant by the curteſy dies before his 
leſſee's corn is ripe and ſevered, Cowel!'s In/t. 
$ $35 - 


If a woman who holds lands durante viduitate 


ua ſow the ground, and then takes huſband before 
the corn be ſevered; in this caſe the leſſor ſhall 
have the corn. And ſo if tenant at will ſow the 
land, and then will occupy the land no longer, 
he ihall then loſe the corn; and the reaſon hereof 


is, becauſe the determination of their eſtates 


grew by their own act. Co. Lit. 55. 5. 5 Co. 
„Ä ; 

But if ſuch a woman, who holds lands durante 
viduitate ſua, leaſe the ſame lands to another, and 
the leſſee ſows the land, and then the woman 
takes huſband, which determines her eſtate, yet 
notwithſtanding the leſſee ſhall have the corn. So 
if tenant for life leaſe for years, and the leſſee ſows 
the lands, then tenant for liſe commits a for- 
feiture, ſo that his leſſor enters, yet the leſſee of 
tenant for life ſhall have the corn; but if tenant 
for life ſows the lands, and then commits a for- 
feiture, and the leffor enters, here he ſhall have the 
corn, and not tenant for life, becauſe the deter- 
mination of his eſtate grew by his own act, 
Goldſd, Rep. 189. | 

A leaſe made by the huſband of the wife's land 
in his own name only, is void after his death; but 


if the leſſee have ſown the land, he ſhall have the 


corn, Noy's Max. 70. „ 

If there be a landlord and tenant, and the land 
is recovered by a title paramount againſt the land- 
lord ; in this caſe, if the tenant have ſowed the 
land, he that recovered ſhall have the corn, if it 


+ " 


* 
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be not ſevered before judgment ; but if a common 
recovery be had againſt the Jandlord in a writ of 
entry en le po, or in any other writ by a falſe and 
feigned title, in ſuch caſe the leſſee ſhall have the 
corn. Co, Lit. 142. Perkins Seft, 515. 

If an abator aftcr the death of the anceftor, en- 
ter and ſow the land, and after the right heir doth 
enter; in this caſe the heir ſhall have the corn. 
So if a diſſeiſor fow the land, and then the diſſeiſce 
entereth upon him, or recovereth in an aſſize be- 
fore the corn be ſevered; in this caſe the difleiſee 
ſhall have the corn; but if it were ſevered before 
the entry or recovery, though it remain ſtill upon 
| the land in ſheaves or cocks, there the diſſeiſor 
mall have it. But it is otherwiſe | in the caſe of 
trees ſevered from the land; for if they be not 
carried off the land before the diſſeiſee s entry, he 
| ſhall then have them. Goldjb. Rep. 144. Perk, 
Sea I 
If a 8 have land aſſigned to her by the 
ſheriff for her dower, and this land is ſowed with 
corn, here ſhe ſhall have the corn. Fi de Perk. 
Sect. 521. 15 Eliz, Dyer 319. 

Note, That the ſtatute of Merton, c. 2. which 
giveth, Quod omnes viduæ de cater poſſint legare 
blada, Ic. as unto this point, is but in affirmance 
of the common law; for if tenant in dower ſoweth 
the land which che holdeth in dower, and dieth 
before feverance, her executors ſhall have the 
corn, if ſhe do not deviſe it to another; and fa 
was the law taken in the 4th of H. 3. Deviſe 6. 
which was fixteen years before the making of the 
ſtatute of Merton. Perk. Sect. ** See 2 Part. 


Jul. 83. 


If 
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If tenant in tail ſow the land, and give me the 
corn, and die before I have fevered it from the 
land, yet I may afterwards ſever the ſame and 
take it, for that the executors of the tenant in 
tail ſhould have had it. Perk. Se. 59. 
But if tenant in tail give or ſell to me a tree 

growing upon the land, and dies before I have the 
tree, and his iſſue entereth i into the land where the 
tree is growing, now I cannot cut the tree but he 
may have treſpaſs againſt me: But it ſeems, if it 
were cut in his life-time, I may then take it 
away after his death. But quere of this, for ſome 
are now of a yy 3 Mitch. 226. a. b. 
27 H. 8. F. 6. 18 E. 4. f. 6. a. and Hil. 18 
E. 4. f. - in the end. Perk. Sed. 58. 

If tenant in fee-ſimple give or Ny me a tree 
growing upon his land, and die before I have cut 
it, yet I may have it after his death if I pleaſe. 
_ Perk, Seat. 58. For as he might have diſpoſed of 
the whole fee, his diſpoſal of the trees which are 
part thereof, is good. 

There are three kinds of eflovers in the law, 
which is incident to the eſtate of every en, 
whether i it be for life or years. 


1. Houſe-bozt, Of which there are two kinds; 
the one to repair the houſes, the other to burn, 
Which is called Tire-bozt. | 

2. Then there is evers, called plugh-bott | 
that is, ſtuff to mend the tenants ploughs, carts, 
harrows, wains, and for making rakes and forks 
for getting in his hay and corn. | 

3. There is another kind of /overs, called 
Hedge-boct or Hay-baot ; this is timber and wood 
for waking gates. N and boughs and 


4 buſhes 
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buſhes for mending and repairing hedges and 


fenccs. | | 


1. So there is e/loverium edificandi & ardendi, 
houſe-boot. oo 
2. Eftoverium arandi, or plough-boot. 
. 3. Eftoverium claudendi, hedge-boot, or hay- 
oot. 


Eftover or boot ſignifies an allowance, compen- 


fation or ſatisfaction; and any of all theſe boots 


aforementioned a tenant may take without aſſign- 
ment of the landlord, unleſs he be by the landlord 
reſtrained by ſpecial covenant in his leaſe, which 


is very uſual amongſt many landlords, efpecially if 


the farm be any thing conſiderable, then they 
commonly limit the tenant how much hauſe-boot or 
plough-boot, or hedge- boot, he may take without 


3 and how much by aſſignment. Vid 
2 C 


9. Infl. f. 18. Les Termes de la Ley, & . 
If a tenant for life or years cut doven trees, or 


pull down houſes, or ſufter them to fall down, the 
leſſor ſhall have the trees and timber of the ſaid 


houſes ; for the lefſee had them only as things 


_ annexed to the land, and this ſeverance will not 
ive him a greater eſtate in them, but his intereſt 


is then determined. Co. l. 4. 32, 62, Ce. 
The landlord ſhall likewiſe have wind falls; 
that is, timber-trees blown down by wind and 


tempeſt, becauſe they are parcel of his inhe- 
ritance, ſo that the tenant for life nor years cannot 
have them, unleſs it be to build withal, where 


houſes are in decay; but if they be dotards or pol- 


lards without timber, which bear neither leaves 


nor 


* 
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nor fruit in ſummer, the tenant ſhall have ſuch 
when they are blown down. Dyer 332. -- 


Eftovers granted to he burnt in ſuch an houſe, 


ſhall go to him that hath the houſe by whatſoever 


title; for one is inſeparably incident to the other. 
#nk, £3.46 % © I8- ** Sect. 104. 
Kitch. 51. a. 

Leſſee for life or years, tenant in dower or by 
the curteſy, or tenant in tail after the poſſibility, 
&c. have only a ſpecial intereſt or property in the 
trees, as things annexed to the lands, fo long as 


they are annexed thereunto ; but if they or any 


other ſever the trees from the land, then their in- 
tereſt is determined, and the leſſor may take the 
trees as things that are parcel of his inheritance, 
the intereſt of the leſſee being determined. 4 
Rep. f. 62. Ney's Max. 65. 


If a ſtranger cut down a tree, growing upon the 


land of the leſſee for years, and carry it or the 


bark thereof away, the leflor at his election may 
either have an action of trover againſt the ſtran- 


| oh or an action of waſte againſt the leſſee; for 


e property of the timber is always in the leſſor, 
non obſtante the ſtatute of Glauceſter which gives 
him his action of waſte; and fo was the opinion 


of Jones, Whitlock and Richardſon, Hil. 7 Car. 1. 
in B. R. Berry and Reed's caſe, Cro. Rep. 1. Par. 


If one hath eſtovers incertain in ten acres of 
wood, and five of them deſcend to him, he ſhall 


have the whole out of the reſidue. Critica Jn 


Ingenioſa, p. 123. 
Ir a man grant to another eftorers i in certain in 


ſuch a wood, and afterwards the grantor makes 
ſuch waſte in the wood, as that there | is not ſuſh- 


G 5 ctent 
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Cient ſtore left, out of which the grantee may take 
| his eſtovers; in this caſe he may have a guo 
minus againſt the grantor, which is in nature of a 
prohibition, forbidding him to make ſuch wafte. 
See after concerning waſte. 


Concerning Diſtreſſes, Replevin and Auotury, &c. 


A ber (Diftrifio) is a thing found upon 
the ſame land, and taken for rent behind, or 


other duty, or for damage-feaſant, i. e. doing da- 


mage, though the property of the thing belongeth 
to a ſfranger. 5 

Diſtreſs is a law of cuſtom; that is, if rent be 
in arrear and unpaid, the landlord may take a 
lawꝛful diſtreſs; and that he fhall put in pound 
overt, there to remain until he be ſatisfied ot 
what he diſtrained for. 5 | 

So that if a landlord diſtrain the cattle for rent, 
and put them in a pound overt, and the beaſts die 
there for lack of meat, it 1s at the peril of him 
that owned the beaſts, and not of him that diſ- 
trained; for in him that diſtrained there can be 
aſſrgned no default, but the default was in the 


other, becauſe the rent was unpaid. Doctor and 


Student, J. 1. c. 5. p. 10. | | 
Now a diſtreſs muſt be made of ſuch a thing, 


wherein ſome body hath a certain and valuable 


property; and therefore ſuch things as are feræ 
nature, i. e. of wild nature, as dogs, conies, &c. 
cannot be diſtrained; neither can any one diſtrain 
a horſe if any body be on the back of him; nor 
any thing which a man holds in his hands, or 
carrieth about him, annexed to his body, 


-Y on And 


* 
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And although the law be, that the landlord 
may diſtrain any thing that he finds levant or 
couchant upon the premiſſes for his rent behind, 
whoſe goods or chattels ſoever it be, and may de 
tain the ſame until bis rent be ſatisfied; yet this 
general rule hath ſome reſtriction and limitation, 
for there are ſeveral things whereof a diſtreſs can- 
not be taken, 

Such things as are for the maintenance 2 
benefit of trade, cannot be diſtrained for rent; 
an horſe that is ſhooing in a ſmith's ſhop for the 

rent of the ſhop; nor an horſe in an inn cannot 
be diſtrained for the rent thereof; nor the mate- 
rials in a weaver's ſhop for making of cloth, nor 
cloth or garments in a taylor's ſhop, nor ſacks of 
corn, nor meal in a mill for the rent thereof; for 
the common preſumption is, that ſuch things belong 
not to themſelves, but to others. For this reaſon, 

an horſe, &c. put out to paſture - by way of 
agiſiment (becauſe it is preſumed to belong to the 
owner of the ground) may be diſtrained. 

But any thing that the tenant hath diftrained 
for 3 may not be diſtrained, for that 
is in the cuſtody of the law. Noy's Max. 124. 
Terms of the Law, Tit. Diſtreſs. 

Likewiſe oxen of the plough may not be diſ- 
trained; nor a mill-ſtone, though it be raiſed to 
.. be picked, ſo long as it lies upon the other ſtone. 

Co. Lit. f. 47. 


Neither may a diftreſs be taken of ſheep, if 
there be a ſufficient diſtreſs beſides. 


Neither can a man ſever horſes joined together, 

or to a cart; 1 Vent. 36. but he ought to have 

diltrained cart t and all, 3 to 20 „ 
6 


Like- 
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Likewiſe victuals, nor ſheafs or ſhocks of corn, 
cannot be diftrained 4; but carts or waggons 
loaded with corn may be diftrained, either for rent 
or e-feaſant. Co. Tbid. | 

A diſtreſs of a cart loaden with corn, wad four 
horſes to it, was adjudged not to be exceſſive, be- 
cauſe he could not ſever the horſes. Vide 3 Cre. 7. 
2 Vent. 18 3 

No man's tools where with he works at his trade 
mall be diſtrained; as the carpenter's ax, or a 
ſcholar's books, &c. Coke, Ibid. Vide Lord 
Raym. 384. 12 Mad. 216. ile any other 
diſtreſs can be found. 

Neither can any thing which is fixed to the 
freehold be diſtrained ; as furnaces, coppers or 
fats fixed for dyers or brewers, (although the te- 
nant may recover them during the term), nor the 
windows or doors of a houſe while they are upon 
the hinges: But if they be removed off from the 
hinges they may be diſtrained. 

The landlord cannot diſtrain tables dormant in 
the houſe of his tenant, or any thing which can- 
not be attached in an aſſize; neither can any 
thing be diſtrained of which the ſheriff cannot 
make a replevin, or that cannot be reſtored again 


in as good a Condition as it was when it was 


diſtrained. 


But the beaſts of a ranger that eſcape into the 
landlord's ground, may be diſtrained for rent, tho 
* have not been levant and couchant, i. e. tho 


— 


—— 


* 5 But ſee afterwards the Seat. u made 
for Diftreſſes. . 
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they have not been in the ground for a good ſpace 
of time, or ſo long as to have lain down and roſe up 
| again to feed. Otherwiſe, if the tenant of the 
land is in fault, in not keeping up his mounds, by 
reaſon whereof the beaſts come upon the lands. 
Vide 1 Inſt. 47. b.—See Poſt. 

The lord of a leet may ſell a diſtreſs taken for 

an amerciament in his leet, as the king may ſel] a 
_ diſtreſs, becauſe it is the king's court. 

But it is to be noted, That a court-leet can 
amerce for nothing but only publick nuſances, 
and not for particular treſpaſs or damage to the 
lord, or any other. Vide 1 Saund. 135. | 

And ſee 1 Vent. 105. T. Raym. 204. That 
although by common right a diſtreſs may be taken 
for a fine in the court-leet; that is, where it is 
impoſed for ſuch things as are of common right 
incident to its juriſdiction, as for contempts and 
the like ; yet where cuſtom only enables them to 

ſet a fine, it cannot be diſtrained for without a 
cuſtom ſo to do. 

That for amerciaments in a /eet the lord may 
diſtrain, although it be in the highway; but for 
amerciaments in a court-baron he may not, nei- 
ther for an amerciament in a beet, in a place ſeiſed 
into the king's hands for the king's debt. Vide 
Doctor and Student, |. 2. c. 9. 

If a man diſtrain goods or chattels, they muſt 
be impounded in a pound covert, (within three 
miles in the ſame county); for if they are put into 
a pound overt and damaged, or ſtolen, the land- 
tord muſt anſwer for them; as he muſt if himſelf 
doth any harm to them, or any other diſtreſs. 
Wad's * 191.— But ſee Poſt. 


Ik 
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If they be living cattle, they ought to be put in 


a.common pound, or elſe in ſome open place, as in 
his own yard or cloſe that diſtrained them, or in 
ſome other's by his conſent ; ſo that the owner 
may come lawfully to feed them: And the 
Owner of the cattle muſt have notice where they 
are, if they be not in a common pound ; and 
then if they die for want of meat, it is the owner's 
fault (as it is ſaid before); but if they be in a 
pound covert, or out of the county, and die for 
want of meat, then he that diſtrained them ſhall 
make ſatisfaction for them. 

Cattle taken damage-feaſant may be impounded 
in the ſame pound. where they are damage-feaſant, 
but goods and cattle taken for other things may 
_— Kitchin, J. 207. But ſee Stat. 11 Geo. 2. 
No man ought to drive a diftreſs out of the 
county + where it is taken, nor out of the hun- 
dred, but to pound overt within three miles ; 
neither may a diſtreſs be impounded in ſeveral 
places, nor above four pence taken for the fees of 
impounding one whole diſtreſs, on pain of five 


pounds. Co. 1 Par. Infl. p. 57. e Tit. 
985 . 


— 


+ The FEET IR juſtified 8 cattle damage - 
feaſant. And on evidence it appeared he put them into 
the next pound, though in another county, And on 3 
Lev. 48. the Chief Juſtice held it did not make him a 

treſpaſſer, though it ſubjected him to the penalty in the 
Stat. 1& 2 P. & M. c. 12. Verdict for defendant. 


T. 21 G. 2. Gimbart v. Pelab, in Midux. 2 Str. 1272. 


If 
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If a man diſtrain beaſts damage-feaſant, and put 
them in the pound overt within the fame county, 
not above three miles out of the hundred, and the 
owner ſuffers the beaſts to die for lack of meat, 
the loſs is his own, and he that diſtrained them 
may be at liberty to bring his action for the treſ- 
pass, if he will; and if it be not a lawful pound, 

then it is at the peril of him that diſtrained them; 
and ſo it is if he drive them out of the ſhire, and 
they die there. Doctor and Student, I. 1. c. 27. 
If the owner of the cattle tender amends to him 
that diſtrained, and he refuſes it, yet the owner 
may not take his cattle out of the pound, for he 
2 not be his own judge; and if he do, a writ 
parco fracto for breaking the pound lieth againſt 
22 ; but he mult ſue a replevin to have his cattle 
delivered him out- of the pound, and afterwards 
plead his tender of amends, of which the jury muſk 
end the controverſy. Alſo the owner muſt tool 
_ E. them meat. bid. 
ut if the owner of the cattle procure a EY 
vin to deliver them, and he that diſtrained them re- 
ſiſt it, and will not deliver them; in this cafe, if they 
die after for want of meat, it is at the peril of him 
that diſtrained, and the owner ſhall recover da- 
mages againſt him in an action upon the ſtatute 
for not obeying the king's writ. 15. 

If a man ſends his ſervant to take a diſtreſs for 
rent or ſervice, who puts it in the pound, if the 
owner of the beaſts or a ſtranger take them out, 

the maſter ſhall have an action de parco fracto for 
breaking of the pound. 

And if one diſtrain cattle, — pound them in 
another man's cloſe with his conſent, and the 
owner of the cattle come and take them out; in 


this 
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this caſe he that made the diſtreſs ſhall have this 
ation for pound-breach, and the owner of the 
cloſe an action of treſpaſs for breaking of his 
cloſe, | . 1 

If a man break the pound and take out goods, 
he that diſtrained may have parco fracto againſt 
the party; and may alſo take the goods again 
whereſoever he finds them, and put them in the 
pound again. Co. Lit. f. 47, 5. Cc. 

A man diſtrained, for ten pounds due at Mi- 
chaelmas for rent, goods which were not of the 
value of forty ſhillings, and afterwards diſtrained 
for the reſidue; and it was adjudged that he could 
not avow, for the diſtreſs is not good, and it was 
his folly that he would not take a ſufficient diſ- 
treſs at firſt : But if a man be behind of his rent at 

ſeveral days, and the leſſor take a diſtreſs for one 
day at one time, and for another day at another 
time, this is good. Moors Rep. pl. 26. But ſee 
after, Stat. 17 Car. 2. | | | 

If the lord diſtrain the cattle of his tenant, 
though nothing be behind, the tenant for the re- 
ſpect and duty which he owed to the lord, and 
which belonged to him, ſhall not have an action 
of treſpaſs againſt him vi & armis; but if the lord 
command his bailiff in ſuch caſe to diſtrain where 
nothing is behind, the tenant ſhall have an ac- 
tion of treſpaſs vi & armis againſt the bailiff. 
Hughes Grand Abridgment, 1 Par. p. 311. c. 7. 
4 Rep. . 11. . 
Ik there be lord and tenant by rent or other 

ſervice, if the rent d behind, the lord may enter 
into the tenant's houſe, if the door be open, and 
diſtrain for the rent or ſervice, notwithſtanding 
that the tenant holdeth lands in which he may 
. . diſtrain 
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diſtrain, 38 H. 6. 28. Co. 5 Rep. f. 92. But 


a lord cannot break open the gates, or break down 
fences and incloſures to make a diſtreſs Co. 
Lit. 161. a. | Þ 
If a man ſeiſed of lands in fee maketh a leaſe 
for life thereof, and afterwards he granteth a rent- 
charge, though the grantee cannot diſtrain the 
cattle of a ſtranger who is in poſſeſſion of the land 
for the rent, yet if the grantor's cattle come upon 
the land, he may then diſtrain them for the rent. 
Brawvnl. 1 Par. ; 32. . | | 
Note; The ſtatute of Marlabridge, c. 4. forbids 
the lord to take exceſſive diſtreſſes upon his tenant 
for rent or ſervices, on pain of being grievoully 
amerced. As for example; if the lord diitrain 
two or three oxen for twelve pence, or the like 
ſmall ſum, and the owner bring a replevy of the 
oxen, and then the lord avow the taking of them' 
for twelve pence, here of his own ſhewing he 
ſhall make fine, &c. or the party grieved may 
have his action upon the ſtatute, F, N, B. 89. 
8 H. 4. 16. 11 H. 4. 2. Regiſt. 97. Ch, 2. 
er | 
But if the lord diftrain an ox or an horſe 
for a penny, if there were no other diſtreſs upon 
the land holden, then this diſtreſs is not exceſſive; 
but if there were a ſwine or calf, Sc. then the 
taking of the ox or harſe is exceſſive, b:cauſe he 
© . might have taken a beaſt of leſs value. 2 Co. Inſt, 
fil. to). 


Yet an information lies not againſt a landlord 
for making exceſſive diſtreſs of tenants, becauſe he 
| ought to be amerced by the ſtatute of Marlebridge, 

c. 4. whereas upon an information he muft of ne- 
joe F ceſſity 
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2 be fined. 1 Vent. 104. 2 Inſt. 
m. 193, 205. 1 Med. 71, 288. | 

There be certain caſes where a man may diſ- 
train of common right, and where not of common 
right: A man may "diftrain for rent- ſervice, ho- 
mage, fealty, eſcuage, ſuit of court, or for rent 
reſerved upon a gift in tail, leaſe for life, years, 
or at will, though there be no clauſe of diſtreſs in 
the leaſe, el theſe diſtreſſes are of common 
right. Co. Lit. 204, 205. 

But for debt, account, treſpaſs, or for repara- 
tions, or the like, a man cannot diſtrain, neither 
can any diſtreſs be taken for any ſervices which 
are not certain, nor can be reduced, or brought 
into any certainty. And upon an avowry, da- 
mages cannot be recovered for that which neither 
hath certainty, nor can ＋ reduced to certainty. 
Doctor and Student, J. 3. c. | 

Nevertheleſs (although ir be a paradox) in 
ſome caſes, there may be a certainty in an incer . 
tainty: As for a man to hold of his lord to ſhear 

all his ſheep depaſturing within the lord's manor ; 
and this is certain enough although the lord hath 
not always a certain number of theep, bur fome- 
times a greater number, and ſometimes a leſſer; 
yet this incertainty, being reduced to the manor 
which ts certain, the lord may diſtrain for. And 
a a diſtreſs is inſeparably incident to every ſervice 
that may be reduced to certainty. 
If there be lord and tenant, and the tenant pay 
the lord a greater rent than is due to him, and that 
voluntarily without coercion of diftreſs ; in this 
caſe the lord having gained ſeiſin, may diſtrain 
for ſuch Turpluſage of rent, and the tenant cannot 
: avoid it yy the lord's avourys becauſe of the 
. +: 


1 bog . wc... rat. 
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ſeifin of the rent; but in ſuch caſe he may have 
his remedy by a writ of ne injuſle vexes upon the 
ſtatute of Magna Charta, c. 10. F. N. B. 11. Co. 
Lit. 25. | me 
But note; This rule holdeth not in the caſe of 
a ſucceſſor, or iſſue in tail, for they may avoid 
ſuch incroachment in an avowry ; or if the in- 
croachment be of another nature than the ſer- 
vice, if that be gained by eoercion or diſtreſs, 
in ſuch caſe the tenant may avoid ſuch ſeiſin in an 
avowry. Co. 2 Infl. f. 21. 
A rent-charge was granted for years, with a 
nomine pœnæ and clauſe of diſtreſs, if it were not 
paid at the day, and the rent was behind, and the 
years incurred ; and it was moved, if the grantee 
might diſtrain for the nomine pane, the years being 
incurred? And the opinion- of the whole court 
was, That he could not diſtrain for the nomime 
pere, for that did depend on the rent, and the 
_ diſtreſs was gone as to both. Paſch. 19 Fac. in 
C. B. Tatter and Fryar's cafe, Winch's Rep, f. 7. 
If a horſe or beaſt come into a man's ground 
as an eſtray, he may not work them; neither 
may a man work a diſtreſs, for he hath neither 
property or poſſeſſion in jure; but if a man hath 
an horſe, ox or cows in pawn, he hath a ſpecial 
property in them, and may work and uſe them in 
fſuch ſort as the owner may do. Owen's Rep. 
F. 123. Cra. Jac. 148. : 8 
If the tenant foreſtall the way with force and 
arms, and threatens in ſuch manner that the lord 
dares not come to demand or diſtrain for the 
rent; or if there be no diſtreſs on the ground, 
nor none ready to pay.the rent, then in this caſe 
the lord may have a writ of novel diſſeiſn againſt 
; the 
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the tenant, and recover his rent and arrearages * 
And if the rent be behind another time, he may 
og a red: Jer 2, and recover double damages, 
Lit. 153. 6. 161. . Fleta, l. 1. c. 42 
Nye Max. p. 45. | 

Alſo for heriot-ſervice the lord may diftrain or 
ſeiſe ; but for heriot-cuſtom he cannot diſtrain, 
but may ſeiſe. Doctor and Student, F 75. 

Tenant to pay a heriot-beaſt, or 51. at the 
election of the lord. 

A bailiff may not diſtrain for ſuch heriot before 
the leſſee Path declared his election, though the 
leſſor may. Lit. Rep. 33, 35 

An heriot ſhall go with the reverſion as well as 
the rent, and for which the grantor may diſtrain. 
2 Saund. 166. Vide antea. 

Alfo it ſeems a bailiff, where a lawful tender of 
rent has been refuſed, may not diſtrain without the 
command of the leſſor. Lit. 34. Lide ibid. 65, 

Where a leaſe is made to commence on the de- 
termination of another, if the ne leſſee dies be- 
fore his term commences, it is ſaid the heriot re- 
ſerved ſhall not be due. 1 Vent. 91. 2 Saund, 
W 2 Keb. 677. 1 Sid. 437. 

fa man hath common without number, yet he 
ought not to ſurcharge the ſoil, but that the lord 
may have the common alſo, 1 'Saund. Sas. --- 

And if a tenant over-charge the ſoil where he 
has common without number, the lord may diſ- 
train him, but an admeaſurement does not lie. 

If a ſtranger puts his cattle into the common, a 
commoner may diſtrain them, but in the avowry 
he ought to ſhew damages. 2 Lev. 252. 3 Lev. 
104. And chat the 2 of a common cannot 
| put 
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put in the cattle of a ſtranger. 2 Lutw. Rep. 107. 
See afterwards, Chap. VII. 

Though a man may not diftrain for rent after 
the leaſe is ended, nor out of the premiſſes, (ex- 
cept in ſome ſpecial caſes), nor in the night, un- 
leſs for damage-feaſant ; yet the executors or ad- 
miniſtrators of him who had lands in fee, or. fee- 

tail, or for life, may either have an action of debt 
againſt him that ſhould pay it, or diſtrain for it; 
and ſo may the huſband after the death of his wife, 
his executors or adminiſtrators, and he which 
hath rent for another's life, for the arrearages af- 
ter his death. | | 

The grantee of a reverſion may diſtrain for an 
heriot. 2 Saund. 166. 

If the beaſts efcape into any ground, and the 
lord diſtrain them for rent, the diſtreſs is good. 
Idem 289, 290. And that it is not material 
whether they were levant or couchant, or not. 

Sce after. 

Where cattle eſcaped out of a cloſe next adja- 
cent; adjudged that they might be diſtrained for 
rent, although they eſcape through default of the 
fences which the party — ought to have 
repaired. Id. 289. 

By Treby chief juſtice, where the cattle eſcape 
accidentally, there they are not diſtrainable until 

they have been levant and couchant ; but if they 

eſcape by default of the owner, they are diſtrain- 

able the firſt minute. Lord Raym. 169, Kempe 
and Crewes. 

In all caſes when the and is the debtor, the 
cattle of a ſtranger is as well liable as thoſe of the 
owner of the land; as cattle of a ſtranger levant 
and couchant are : diftrainable for arrears of rent- 


ſervice. 
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ſervice. So if a neighbour's cattle eſcape ints 
land out of which a rent-charge iſſues, and are le- 
vant and couchant, (theſe are good authorities, 
though they are not levant and couchant) they are 
diſtrainable for the rent-charge, and the owner 
ſhall not have them again unleſs he pays the ar- 
rears. Lord Raym. 309. 

A lord of the ſoil may diſtrain for damage-fea- 
_ fant, although he have no intereſt in herbage, for 
there may be other damage beſides eating the 

graſs. 2 Saund. 328. 
A man puts cattle into my paſture for a wat; 
and afterwards I give him notice that I will keep 
them no longer, and he will not fetch them away, 
I may diſtrain them damage-feaſant. Noy's Max. 


33 | 

"If a man takes cattle dama e-feaſant, and as he 
1s driving them to pound they run into the yard 
or houſe of the man that owns them, and he re- 
fuſes to let them out again, he that diſtrained them 
may have a writ of reſcous againſt the owner of 
the beaſts for ſo doing. 

If a landlord come to diſtrain fre rent, and ſee 
the cattle, and the leſſee or his ſervants drive thera 
out of his fee, he cannot have a writ of reſcous, 
becauſe the cattle were not in his poſſeſſion ; but 
he may follow after them, and diſtrain them in 
another man's ground, it being for rent, but not 
for damage-feaſant ; for they muſt be taken damage- 
feaſant, that is, doing damage. Co. Lit. 161. 

If a man diſtrain goods, and declare not the 
cauſe or reaſon whereof he doth it, if they be put 
in a houſe, the owner may break the houfe and 
take them out. Clayton s Rep. p. 64. pl. 111. 

Or if a man diſtrain goods, without cauſe, the 
owner may reſcue them; but if they be * 

e 
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he cannot break the pound and take them out, 
becauſe they are then in the cuſtody of the law. 
Lap Raym. 104, 105. Cotfworth v. Betiſan, 
8 | 

But if he find the pound door unlocked, he may 
take them out. 

Although there be a general prakibiticw i in the 
laws of England, That it ſhall not be lawful for 
any man to enter upon the freehold or poſſeſſion of 
another, without permiſſion and guthority of the 
owner, or of law, yet this is not without excep- 
tion. 

For if a man drive beaſts along the highway, 
and the beaſts run in any man's corn or graſs, 
and he that driveth them goeth after them into 
the grounds to fetch them out, he may juſtify that 
entry into the grounds to fetch them out. Doc. 
and Stud. I. 1. c. 10. 

Alſo hindering the carrying of a lawful diſ- 
treſs, is a provocation to make killing no more 
than homicide. Vent. 216. the caſe of Goff, col- 
lector of chimney- money. 

The court held, that cattle driving to a market, 

and put into paſture by the way, were not pri- 
vileged from being diftrained ; for it is by the ſta- 
tute of Marlbridge, That beaſts cannot be dif- 
trained in the highway, and not by the common 
law. 2 Vent. 50. 3 Lev. 260. 
- Where one holds a third part of certain land, 
and another two third parts of the ſame land un- 
divided, he who hath the one part cannot diftrain 
the cattle which were put in by licence of him 
who hath the two parts. Jdem 228, 283. Heb. 
80, 103. ; 
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If a man make a feoffmenit, and that in fee by 
indenture, reſerving” rent, he cannot diftrain for 


that rent, unleſs a diſtreſs be expreſly reſerved ; and 


if the feoffment be made without: an indentare, 


reſerving rent; that reſervation is void in the law. 


And the like law is where a gift in tail, or a leaſe 
for term of life is made, the remainder over in 
fee; reſerving a rent, that reſervation i is vord in the 


law” frF 
Alſo if a man ſeiſe of Jad for term of life 


_ granteth away his whole eſtate, reſerving a rent, 


that reſervation is void in the . law, without it be 
indenture ;*and if it be by indenture, he ſhall 
ndt diftrain' for the rent, without a clauſe of diſ- 


tleſs be reſerved. Doctor and Student, I. 2. c. 9. 


Alſo if a man make a leaſe at Michaelmas for a 
year, referving a rent payable at the feaſt of the 
attnunciation of our Lach and St. Michael the 
archangel ; in this caſe he may diſtrain for the 
rent due at our Lady-day, but not for the rent due 
at Michaelmas, becauſe the time will be expired, 
Bid. 

But fee after the late * Vet if a man make 
a Teaſe at the feaſt of Chriſtmas, for to endure to 
the feaſt of Chriſtmas next following, viz. for a 

r, referving à rent at the aforeſaid feaſts of our 


yea 
Lath-day and Michaelmas ; in this caſe he ſhall diſ- 


train for both the rents as long as the term con- 


tinues, that is to fay, till the W feaſt of 


—_ mas. Ibid.” 
nd if à man have lands for term of life 


of N. and makes a leaſe for term of years, 


reſerving a rent, the rent is behind, and F. N. 
dſetb, there he ſhall not diſtrain, becauſe bis re- 


| verfeh 's Uekettniied.” Te 


EO 7% - 


4 * 
44 


Eh. 4. Landlows and Tenants. 14; 

And if a town or pariſh be amerced, and the 
neighbours by aſſent aſſeſs a certain ſum upon 

every inhabitant, and agree, That if it be not 
paid by ſuch a day, that certain perſons thete- 
unto ſhall diſtrain; in this caſe the diſ- 
treſs is lawful. 11d. 

If there be lord and tenant, and if the tenant 
do hold of the lord by fealty and rent, and the lord 
doth grant away the fealty, and reſerve the rent, 
| — the tenant attorneth; in this caſe he that was 


— diſtrain for the rent, for it is become 
2 = k. Ibid. 


But if a man make a gift in tail to another, 
reſerving fealcy and certain rent, and after that he 
granteth away the fealty, reſerving the rent and 
the reverſion to himſelf; in this caſe he ſhall di- 
ſtrain for the rent, for the grant of the fealty is 
void; for the fealty cannot be ſevered from the re 
verſion. Did. : 
| Alſo if a rent be aſfigned to make a partition or 
an aſſignment of dower equal, he or ſhe to whom 
the rent is aſſigned may diſtrain. And in all theſe 
caſes aforeſaid where a man may diſtrain, he may 
not diftrain in the night; but for damage -faaſant, 

that is, where he finds beaſts doing hurt in the 
ground, he may diſtrain them night or day when 
he finds them, becauſe if he was to wait till the 
morning they might eſcape off the land, and he 
not know whoſe cattle they were, ſo be totally 
without remedy: But for waſte, reparations, ac- 


counts, or for debts upon contracts, or ſuch like, 
no man can lawfully diſtrain. 


If beafts be diſtrained Se Gallas tender of 
ſufficient amends makes the diſtrainer liable te 


| es for detainer, though not for the di kreis. 
| . 34. at, + 1 
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If a man diſtrain dead goods which. may receive 
damage by the weather, he ought to impound 
them in à houſe, or other pound covert, within 
three miles in the ſame county; for if he im- 
pounds them in a pound overt, he ſhalt anſwer 

tor them. Co. Lit. 47. 5. 

If a horſe leaps over the pound, it is not lawful 
for the perſon diſtraining to tie him there notwith- 
ſtanding ; ; for if the horſe receive any. damage, the 
owner may have an action of treſpaſs, according 
to 27 A/. 64. where a horſe having leaped over 
the pound three times, was afterwards tied to a 
poſt there, and.ſtrangled himſelf. 

Where one abufes a diſtreſs, he is a treſpaſſer 
& initio, and therefore if in treſpaſs the defendant 
juſtifies nomine diſtrictionis, the plaintiff may ſhew 
an abuſe, and it is no departure, but makes | 
bis declaration. Gargrave v. Smith, N 2 W. & 
* C. B. Salk. 221. 

One who was not a common carrier 1 
to carry goods from London to Birmingham, and at 


Birmingham put the goods witu the waggon into : 


his barn, where they continued two nights and a 
day, and then the landlord came and diſtrained 
them for his rent. Nœalu, per own, That where 
goods are delivered to any perſon exerciſing a pub- 
. Fc k trade or employment, to be carried, wrought 
or managed in the way of his trade or employ, they 
are for that time under a legal protection and pri- 
vileged (rom diftreſs for rent: And it was further 
reſolved, That any one undertaking for hire to 
curry tho goods of all perſons indifferently,' is 
as to this privilege a common carrier, for the 
law gives this privilege in reſpect of the 
trader, and not in reſpect of the carrier, 
* | Seer 
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. Gifourn v. * 2 8 Mg B. C. Salleld 
24 1 WP x -1\ 
Where cattle e into a eln through 
default of the leffor or his tenant, in not making 
up the fences, they cannot be: diſtrained for rent 
arrear for ſuch lands until the owner have notice, 
or until = have. been levant and. couchant. 
Lutwych 1578, Kemp v. Cruwes. But whefe/cat- 
tle eſcape by default of their owner, and are treſ- 
paſſers, they may be diſtrained for rent before they 
are levant and couchant, or before the owner has, 
notice of their being upon the lands. dl. 
But whether the lord or the grantee of a regt- 
charge may not diſtrain the cattle of a ſtranger, 
that have eſcaped into lands out of which. ſuch. 
rent is iſſuing, before they have been levant, Ec. 
although there was a defect in the fences, ** 
Lutw. 1579, where it ſeems to be admitted. =, 
Note; It ſeems s, and the tools of a Foe 8 
trade, are diſtrainable for a duty ariſing by at of 
parliament, though not for rent, or atnerciaments, 
or other duties due by the common law. 2 A. f 
127. Sed quere. ; 
The ſervants of a grazier, driving a flock of 
ſheep to London, are encouraged by an inn-keeger 
to put the ſheep into paſture grounds belongipg. 
to the inn. The landlord ſeeing the — ug 
| 2 they ſhall ſtay there one night, and in the 
morning diſtrained them for rent due to him from 
the inn-keeper. The ſheep were replevied, and 
the landlord obtained judgment in that action in 
the common pleas: Grazier relieved in equity 
againſt this diſtreſs. T. 1690. Fowkes ver. Foce 
and others in Chan. 2 Vern. Rep. 129. Prec. in 
Oden. 7. S. C. 3 Lev. 260. 2 Ventr. 50 
H 2 An 
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An EY the ſecond Year of the Reign 
f King William and Queen Mary, for 
— the- * a W e Te, 

*. . 9 955 


_ Wernrgss the moll e ready 
way for recovery of arrears of rent is by 
<6: diſtreſs, y — ſuch diſtreſſes not veing to be fold, 


but bly” — as pledges for inforcing the 


* yment of ſuch rent, the perfons diſtraining 
ave little benefit thereby ; | 
"ver For the temedy thereof, be it enacted and 
<< rdained by the king and queen's moſt excellent 
e majeſties, by and with the advice and conſent 
5 of the lords ſpiritual and temporal and com- 


<© mois in cis preſent parliament aſſembled, and 


R authority of the ſame, 
That from and after the firſt day of June in 
<« the year 0 of eur Lord one thouſand ſix hundred 


3 ni that where any goods or chattels | 


4er hall be diſtrained for any rent reſerved and due 
upon any demiſe, leafe or contract whatſoever ; 


2 5. « and the tenant or owner of the goods ſo 4. 
eraiked ſhall not, within five days next after 


cen uch diſtreſs taken, and notice thereof (with 
e cau,ẽ of ſuch taking) leſt at the chief 
e manſtön-houſe, or other moſt notorious place 


«© on the premiſſes charged with the rent diſtrain- 


ed for, repleyy the ſame, with ſufficient ſecu- 


«« rity to be given to the ſheriff according to the 


10 law; that then in ſuch caſe aſter ſuch diſtreſfs 
as aud, notice as i and e of 
BN 6 $4 e the, 


. 
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che faid five + days, the perſons di a 
* ſhall and may with the Wet or ufider-fhi 
„of the county, or with the conſtable of the 
* hundred, pariſh or place, where (ugh diſtreſs 
% ſhall be taken, 8 whis are hereby required to be 
„ aiding and aſſiſting therein) Aa the goods 
% and x Sever ſo diftrained to be appraiſed by xXwo 
* ſworn appraiſers, (whom ſuch ſheriff, Aner- 
„ ſheriff or eonſtable, are hereby — * 
ſfſwear to appraiſe the fame truly, .accordin 
* the beſt of their underſtandings), and aſter 6 
„ appraiſment, ſhall and may lawfulty:;: ſell. = 
<< goods and chattels fo Ilirained, for the! beſt- 
* price that can be gotten for tha ſame. towards 
* ſatis faction of the rent, for which the ſaid 
„goods and chattels ball be diſtrained, and of 
the charges of ſuch diſtreſs, appraiſement and a 
* ane, jo the —＋ (if 2 in the hands 
« of the ſaid ſheriff or canſiabe for 
* the owner's * 5 11 
« And Ee ing hens an ſhocks of cen 
« Joole, or in the ſtraw, or hay, in any batn or 
gran ty, or in any hovel, ſtack or rick, can by 
the law be diſtrained, or otherwiſe ſecured for. 
cc 
»& 


rent, whereby landlords are oftentimes coxened - 
and deceived by their tenanta, whofell their 
Acorn, grain and hay to ſtrangery, and rempve-- 
| © the ſame from the ranch C with - 


6 N : ; a . > PF 


I The landlord malt hore the 8 at nr 
end. or he is a treſpaſſer, M. 13 Geo. tv Gf. Fears, © 
2 Stra. Rep, 717: Lord Raym. Rep, 1424 
X. J. 3; 4 But ſee Stat. 11 Geo. 2, c. 19. fe. 10. 
H 3 1 ſuch 


* 


„ diſtrai 
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« ſuch rent, and thereby - avoid the * of 
te the ſame; | 

ge ĩt further enacted by the authority afore- 
< ſaid, That for remedying the ſaid practice and 
6 deceit, it ſhall and may, from and after the 
<< ſaid firſt day of June, be lawful to and for any 
6c. perfon or-perſons having rent in arrear, and due 
% upon any ſuch. demiſe, leaſe or contract as 
d aforeſaid, to ſciſe and ſecure any ſheaves or 
% cocks of corn, or corn looſe, or in the ſtraw, 
or hay, lying or being in any barn or granary, 
or upon any hovel, ſtack or rick, or otherwiſe, 
4 upon any part of the land or ground charged 
« with ſuch tent, and to lock up or detain the 
„ fame in the place where the fame ſhall be 


found +, fot and in the nature of a diſtreſs, until 


© the ſame ſhall be replevied upon ſuck ſecurity 
to be given as aforeſaid z and in default of re- 
«<.plevying the ſame as aforeſaid, within the term 
<6 aforeſaid; to ſell the ſame after ſuch appraiſe- 
© ment thereof to be made; fo as nevertheleſs 
„ ſuch corn, grain or hay, fs diſtrained as afore- 
b ſaid, be not removed by the perſon or perſons 
to the damage of the owner there- 
* of, out ; of the place where the ſame ſhall be 
6. found and ſeiſed, but be keptthere(as impounded) 
< until the ſame ſhall be replevied, or ſold in de- 


„fault of replevying the ſame within the time 


« aforeſaid. 
% And be it further enacted by the 3 
6 aforeſaid, That upon pound- breach or reſcous 


- 


— — — 


+ For 7 cannot be remor ved, but muſt be eber 
. 4c of 


upon tlie land. 
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_ ®..ofege6de er chattels diftrained for rent, the per- 
ce fon or perſons grieved thereby ſhall, in a ſpe- 
* oral action upon the caſe, for the wrong there- 
* by. ſuſtained, recover his and their treble da- 
Images and eoſts of ſuit againſt the offender and 
* 2 in any ſuch reſcous or pound- breach, 
or either of them, or againſt the owner of 
« whe goods diſtrained, in caſe the ſame de 
„ afterwards found d have come to his uſe ot 
„ poſſemon. 
| 6 Provided always, ad be ;t-ſurther exalted, 
« Thatin caſe any ſuch diſtreſs and ſale, as afore- 
„ ſaid, ſhall be made dy virtue or colour of this 
« preſent act for rent, pretended to be arrear and 
due, where in truth no rent js artear'or due to 
the perſon or perſons diſtraining, ot to him of 
„ them in - whoſe name of t es, or night, fucli 
4 diſtreſs ſhall be täuen as Aſoreſaid, that then 
* the :owher of ſuch- gGodb and chatteſs diſtrained 
and fold winked 2 bia bender g adwini- 
8 * ſhall and may by action of treſpaſs, or 
upon the caſty tobe brought' againſt the per- 
« ſdmcor perſons ſo Urainine, any either of 
them, hie er their enesutbrg or adminiſtrators, 
* 322 double the vatue of the goods or chattels 


e ruined and fold F,\ together with full 8 
66 of 2 81 * 


- Upon a queſtion thoor taking | SUE Wins 
held, Fhat a padlock on a- barn-door could not 


4 * . * = « 5» » * — 4 


o 
—— 


12 Note ; That 35 . TR * "ou as, well as « 4 
— ; otherwiſe no- _ Tor the double value. 
4 be 


ap 


: 9 


ene euncernin Ch. 4+ 


be be open d by force to take the corn by way of diſ- 
Vin b, 128. pl. 6. 


a perſon diſtraining muſt gi give notice, but it 
need not be netic but 2 x4 any time after the 
diſtreſs; but then the five days are to be computed 
from the notice, not from the diſtreſs. Ir the 


party replevy, all this is to. no purpoſe ; ; therefore 


befare you venture to make any ſale, ſearch the | 


ſheriff's office within the fiye days. 


The rent may be tendered after the five days if 


no appraiſemant, and à tender after appraiſement 

prevents, the fale, for all is but to have the rent, 

and nd Ke e is in the diſtrainer, but only in 

WET: 

Too may be . that are of a 
le of bein but they muſt 


Su appraiſement is. higher than they 


I thi 


LS # Es 


Had are lowed for it. I do think i it ci" ad- 


viſeable; if it can be, to get the value ſettled by 


. appraiſers, and to fell immediately to the firſt 
pman; if not, to wait ſome ſmall, reaſonable, 


© convenient time, as a week or the like; if 
15 cannot ger that price, to. ſell to the higbeſt 


And the next e way ſeems to 
| be 


the Meriff or « aſtable for that purpoſe. 
The 1 in writing. 


5 r, may they ſell. them notwith- 
2 may; for the words wy For the 


8 2 za ——— ll_c<.. r 2 + te. 


the goods ſhall be expoſed to ſale; 


— q— ed th 6 aL 8 MONIES 
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be by giving notice at the next maiket or pariſh 
church, of the day and place, wi hen and where 
yet I conceive, 

that after the e of the fi days, and no 
replevy, and an appraiſement, the party may carry 
e marketable goods and 1 K to 
the next market, as corn, or the like, and there 
ſell them, and he ſhall have his charges allowed 
for ſuch carriage, if he could nat have a chapman 
2 home; I think it always adviſeable for the 
uyers to | have 2 bill of ſale of all ſuch ads fo 
ſtrained, appraiſed and ſold, and the ſheriff or 


| —_— witneſſes thereto. 'As to the gharge 


think the expence in removal of the 8, 
charges of food for living creatures, and moderate 


neceſſary expences for tenants and officers, w 


de allowed within the meaning of this "7 Uh 


For the overplus (if any) to be left .ia the. be 
riff or conſtable's hands, it is adyiſcable, for the 
landlord to have a receipt or other writin vteſtify⸗ 
ing the ſame; for the corn or grain the is the 
ſame as to ſale, only there it is not to be removed, 
if to the damage of the owner, otherwiſe it may. 
9 Vin. Ar. 129. Notes to Pl. 8. 

Upon this act, if corn be diftrained. i in the field; 
the party of carry it away, or elſe by its lyiog 
on the ground it may ſpoil, and every taking and 
removing of the corn out of the place where it 


Was, is a taking and 22 away in Jaw; By 


Holt and Powell. For per H I, the ack of p 


ment is only, that it be not remov ed to (44 K 
mage of the owner, and as long as it is not at the 
damage of the owner, it may be 8 of the 
field, "But by Hol, if 2 de diftraiged/10 1 


5 
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I doubt whether it can be carried away. 9 Vin. 
J ASSESS: oo 5 5 ks: 
Upon the 2 47. & 15 chap. 5. notice of the 
taking the diſtreſs is ſufficient, when it is given to 
the party himſelf, as if he be met with at any place; 
and ſuch notice /aying that the diffreſs was talen far 
rent, due at Michaelmas 4%, without particularly 
mentioning the quantum, was held ſufficient. 9 


Vin. Ar. 179. pl. 9 


In diſtreſs on this act the notice was given to 
the owner of the cattle himſelf ; it was objected 
that it ſhould have been at the chief manfion- 
houſe, or other notorious place upon the premiſſes; 
but nen allacat ; for per cur the intent of the act 
was only that the party ſhould have notice. No- 


tice to the owner of the goods ſuſũcient, without 


notice to the leflee. Lands in divers counties de- 
miſed by one demiſe, rendering rent, diſtreſs may 
be taken in either of them, and where the diſtreſs 
is taken for one cauſe, cannot be ſevered. 1 


Ram. 53, 54, Walter and Rumball. 


An Oath to be adminiſtered to the Ap- 


praifers of Goods diſtrained. 


y Sac ſhall well and truly, according to the beſt of 
your underſtauding, appraiſe the goods and chat- 
tels of H. R. diſtrained on for rent by O. P. of 


| which goods and chattels you ſhall have good fight and 
conſideration. | 


80 help you GO D. 


Another 


Ch. 4. Lune and cam 298! 


Another Form of Appraiſers Oath. mn 


| T O U hall ſwear, that you will faithfully e | 
| and value the goods now taken in diftreſs, and 
mentioned in the inventory to you ſhewn, as between © 
bier and ſeller, "according t hie beft of your ſeill and 
dud wa You ſhall not, through partiality, in- 
tereſt, ar = ON over or under 'eftimate the ſaid ' 
Le, bus t impartially do your duties herein. 


| So help you GOD. == 


The appraiſers velaing the goods too high, ſhalt 


be obliged to take them at the price appraiſed. | 
Stat. 13 Ed. 1. | 


The Form of the Inventory and Appraiſe 
ment. | 


A N invemtory and eb Fr the 3 ger , 

and diſtrained by A &c. in the houſe of 
C. D. of, &c. for —— pounds, being one half-year's 
rent, due to the ſaid A. B. from the ſaid C. D. at 
Lady-day laſt : Taken and appraiſed the day of © 


in the year, &c. 


In the Fore Garret. 
4 round oak table, &c. 


In the Back Garret. en 
Two beech matied chairs, &c. | 


H 6 „ 


re 


. . U 8 dee Ch. 4. 


| " Tarthe:Chaindes Two Pair of Stairs 
A bus China bd xe. 535 | 


OR 


By us. EE 
2 ; 1 Sworn appraiſers. 
J. K. Conflable. 
Notice of Diftreſs to the Tenant. 
A1. A. B. 


0 7 ARE notice that I have this day ſeiſed . your 


| gods i in your houſe in, &c. for pounds, half a 
; ear” rent due ta me at, &c. laſt ; and have * an 


inventory there (a copy of which is hereunto an- 
nexed) and licked the ſame up in your chamber one pair 


I, 'flairs.; and if yau do not pay the rent due, or re- 


plevy the grads mentioned in the ſaid inventory, I ſhall, 


t the expiration of five days from the date hereof, 
1 make ale, thereof, according to the direction of the 25 


5 oof parkament ; f * tale notice from 


© "Dated, Kc. r 
| | 5 3 D. 

'By the Later clauſe of the aforeſaid aQ i it ſeems, 
Phy if ee be diſtrained upon pretencs for rent 


a where none is due, yet ho ation lies by this act, 
| unleſs 


5 
t 
4 
3 


to whom he will. Sed guære. 


ſhall be replevied or ſoli ke the rhe a 
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unleſs they were alſo fold as. well as diſtrained; ſo 
that the party muſt not in-this <aſe replevy his 
goods, if he intend to take the benefit-of this az 

But he may replevy them, or let them lie, and 
have the benefit of the former law. 

| $5 the party diſtraining corn and hay, and 
keeping it upon the place under pretence of rent, 
is liable, as formerly, to an action and damages, 


if he cannot juſtify that rent was then due; and 


if he can, he may detain them there till replevied 


or ſold, by virtue of this act. 


And yet it ſeems, that after appraiſement of the 
corn or hay, and tender of the money, and rea- 
ſonable charges by ſome perſon willing to buy _ 
ſame, he may not detain the corn or hay lon 
the barn, granary, hovel, &c. for this would be 


great prejudice to the owner, if the party diſtrain- 


ing may ſell them, after appraiſement, when and 


The words are, Be not removed to the Hamage of 
the owner thereof. This might have been enou 5 


if the party diſtraining had right; he is to 
take care of damage. 7 


But it ſeems the corn awd hay muſt not be re. 
moved ; for the following words are, 


But be kept there (as 4) pa? the} 


nd ; 


that is, after the appraiſement. And 4. "the 


party diſtraining that ſhall and may cauſe them 
to be apraiſed after five days notice: Bug ſee the 


act of 8 Ann. infra. 
By the Stat. 7 Ann. c. 12. The goods. of gn m- 
baſſadoy, or other publick miniſter, or his ſervants, 


ſhall not be diſtrained ; if they are, us diſtreſs is 
void. See 10 Med, 4. = 
By 


1538; The LA WS. catering Ch. 4. 
By g Skat, 8 An. 7.04.0) r. * Norgoods: 
„ upon any tenement: leaſed be "taken by 
© any elt ion, un leſs the party at whoſe ſuit the 
„ exęcutian is ſued out, hall, before the removal 
Hof ſuch goods, pay to the landlord of the pre- 
„ miſſes or his bailiff, all money due for rent for 
<< the premiſſes; provided. the arrears. do not 
<< amount to more than one. year's: rent; and in 
<& caſe the arrears ſhall exceed one year's rent, 
© then the party at whoſe ſuit, &c. Paying the 
% ſaid landlord or his bailiff ane year's rent, may 
<< 'praceed-to execute his judgment; and the ſhe- 
<< xiff 46, requized:to-levy and pay to the plaintiff, 
as, well 1 ** us _ as the EXCCu- 
* tian m 
An (6) adminiſtrator. is intitled to a year's 
rent, on an execution, in purfuance of this ſtatute ; 
without! payment of any (e) poundage or other 
deduction whatſoever ;. for it is. an intereſt (4) 
veſted ; but then be muſt have (e) obtained let- 


7 
. . a 
0 0 
% RY 4.4. "S7 9 ] ©Y —. * 11 2 - 
— — 
* , N 


This ſtatute was made for the bete of lden, 
to prevent tenants ſetting up ſham executions to de. 
feat. landlords of their rents. Stra. 97. 

% Sira. 97, 212. Lil. Ext. 46. Gibb. Eg. Rep. 
222. (c) Sera. 643. | 
(4: Vin. Ar. 1 58. Fortefe: Rep. 360. Stra. 214. 
but this was overuled in C. B. Srra. 214. 

{s) The-adminiftrator maſt make himfelf capadle of 
the remedy; which he here could not; the adminiſtration 
_ &f ;he. inteſfate's goods not being committed till after the 
2 in the execution had levied the money by ſale of 
| ; the adminiſlrator could not demand the rent, 
A not being certain that he would be ad miniſtrator, for the 
r — refuſe; if it ſhould be otherwiſe, it m 

e 


”m_ 
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ters of adminiftration,; and given the () ſheriff 
(%) notice in writing, and alſo have made à (c). 
demand of the rent, previous to the (4) removal. 
of the goods, or the money (e) levied in execu- ' 
nos, by (f) GleeFtmem TT 
A tenant was autlawed at the ſuit of one Greaves, 
and his .goods and money were ſeiged by proceſs 
on the outlawry, but ſtill remained in the ſheriff's 
hands, EIT 


6 


| —— — 


— — - 4 K 
3 „ — 


1 


be in the power of him who is intitled to adminiſtration 
to defeat the plaintiff of his execution; for ſuppoſe he 


bl never takes out adminiſtration, muſt the:-exeeucion ſtand 
f ſtill? Sera. 97. See Gi. Eg. Rep. 222, 223. Faortoſe. 
1 Rep. 360. e ber e e 
f e) The ſheriff is not obliged to wait and ſee if any 


body comes and demands the rent, he cannot take notice 
what arrears there are; but if the landlord comes and ag-. 
quaints him with it, then and not till then he is obliged 
to fee the year's rent ſatisfied, before the goods are re- 
moved. Stra. 97. IE 
) Notice to the plaintiff is no notice to the ſheriff ; 
baut if it were to him, and not to the ſheriff, ſhould the 
ſheriff be liable ? As to what is reaſonable notice, is not 
appointed by the act. Eyre juſtice faid, that without 
notice the ſheriff could not tranſgreſs the act. But by 
Forte ſcus juſtice, when the law does not determine what 
notice ſhall be given, the party mult take notice, eſpe- 
cially here, for the act ſays, The ſheriff ſhall not remore, 
Se. and that where no perſon is directed to give notice, 
it is at his peril. 9 Vin. Abr. 169. 
(86% If che landlord himſelf does not demand the rent 
before removal of the gaods, he will be too late. 
Stra. 97. f 75 Giib. Eg. Rep. 222. XS 9 he A 
6) Hu. u Un. 


60: TDI WIS c, %, Cb. 4. 
ee eee 8 Aun. c. 14. 
on behalf of che landlord, that he might be ſatiſ- 
fied one ear's tent in nxrear out of t e money in 
the ſheriff's hands. 
And the court thought it ought bs be | 
becauſe a capiat utiagatum at the ſuit of Avery 
to be conſidered only as a private execution, and is 


day Egon te to the party, and ordered the ſheriff 
cauſe. - 


This order was afterwards made abſolute, baron 
Price only then in court ; but it was afterwards 
ſtirred again before lord chief baron Gilbert, Price, 
and Page, when the order was made abſolute, 

tam (a) curram. 

If the ſheriff,” after notice to him, of what rent 
is due, removes the goods without making the 
landlord (5) ſatisfaction, the adminiſtrator may 
(e) maintain an action, againſt the ſheriff, for the 


removal of the goods is 4 wrong (4) to the (e) 
eſtate of the inteſtate, and he is thereby injured 


and (F) aggrieved. 

It is * — by Stat. 8 Ann. c. 14. , 2. That 
« in caſe any leſſee for life or lives, term of years, 
<« at will, or otherwiſe, of any meſſuages, lands 
« or tenements, upon the demiſe whereof an 
* rents are or ſhall be reſerved or made payable, 
«© ſhall, from and after the firſt day of May, frau- 
e or clandeſtinely convey or 3 off 


— 
— 


ak Bunz. 194. N. 277. (6) — 158. 

oo 214. Iq) Stra. 214. | 
% Whete the injury is to the eſtate, in any manner 
whatſoever, the action ſurvives, if the eſtate furvives. 
g Vin. Abr. 158, (f} 9 Vin. Abr. 158. 
> * F at 8 | ad from | 
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from ſuch. demiſed premiſſes his. s pos. oe or 
< chattels, with intent to prevent the 
or leſſor from diſtraining the ſame for , 
& ſuch rent ſo reſerved as aforeſaid: Fi 
may be lawful to and for ſuch leſſor or land- 
lord, or any perſon or perſons by him for that 
“ purpoſe lawfully impowered, within the ſpace 
&« five days next enſuing. ſuch conveying. away, 
or carrying off ſuch goods or chattels as afore- 
© ſaid, to take and ſeiſe ſuch and chattels 
bs wherever the ſame ſhall be found, as a diſtreſs 
<< for the ſaid arrears of ſuch, rent; and the ſame 
<< to fell or otherwiſe diſpoſe of in ſuch manner, 
<< as if the ſaid goods and chattels had actually 
been diſtrained by ſuch leſſor or: landlord, in 
and upon ſuch demiſed premiſſes, for ſuck ar- 
& rears of rent; any law, cuſtom or uſage to 
* the contrary in any wiſe notwithſtanding. 

Provided nevestheleſs, That nothing in this. 
„act contained ſhall extend, or be conſtrued to; 
<« extend, to impower ſuch leſſot or landlord to 
take or ſeiſe any goods or chattels as a — 
«© for arrears of rent, which ſhall be ſold bena 
„ and for a canon de fore h 5 
ſeiſutre made. 

« And that whereas no action of debt 8 
5 gainſt a tenant for life or lives, for any arrears 
of tent during the continuance of- ſuch: eſtatey 
«© it is enacted, That it ſhall and may be lawful 
for any perſon or perſons having rent in ar- 
rear, or due upon any leaſe or demiſe for liſe of 
Oo lives. to bring an action of debt for ſuch arttars 
of rent, in the ſame manner as they might baye 

done in caſe ſuch rent were: ug 9nd reletyed 
gy 1 12 "or 
ax „ An 


% 
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. © And that all diſtreſſes ta be made as afore- - 
_ '*. faid, ſhall be liable to ſuch ſales, and in ſuch 
manner, and the monies ariſing; by ſuch ſales to 
be diſtributed in like manner, as by an act made 
„ in the ſecond year af. the reign, of their late 
majeſties king William and queen Adary, (in- 
« tituled,. An act for enabling the ſale of I. drſ= 
« trgined for ront, in caſe the rent be not paid in rea- 
8 3 time] is in that behalf — and ap- 
pointed. | 
And that whereas tenants pur auter vie, (that 
is, for tife of another perſon) and leſſees for years, 
or at will, frequently hold over the tenements 
toi them demiſed, after the determination of 
K — leaſes: And W after the determina- 
tion of fuch or any other leaſes, no diſtreſa can 
by law be made for any arrkars of rent that 
« grew due on ſuch reſpective leaſes before the:de- 
&.; termination thereof ; it is enacted, That it 
« ſhall and may be lawful for any perſon or per- 
| 9 ſens, having any rent in arrear, or due upon 
any leaſe for life or lives, or far years, 

9 or at will, ended or determined, to diftrarn 


7 for. ſuch arrears: after the determination of 


the ſaid reſpective leaſes, in the ſame manner as 


<<. they might have done if loch leaſe or leaſes bad 5 


e not been ended or determined. 
„Provided that ſuch. diſtreſs be 8 a 
« the; ſpace of [ſix calendar months after the de- 
«© termination of ſuch. leaſe, and during the con- 
| « tinuance of ſuch landlord's tithe or interrſt, 
<« and during the poſieion of the tenant from 
„ whom ſuch arrears became due. 
Hut that nothing in this act e Gall | 
44 extend, or be conſtrued. to extend, to let, hin- 
82 der 
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der or prejudice her majeſty, her heirs or ſuc- 
e ceſſors, in the levying, recovering or ſeiſing 
& any debts, fines, penalties or forfeitures, that 
are or fhall be due, payable or anſwerable to 
<< her majeſty, her heirs or ſucceſſors, but that it 
<< ſhall and may be lawful for her majeſty, her 
e heirs and ſucceſſors, to levy, recover, and feiſe 
e ſuch debts, fines, penalties and forfeitures, in 


„ the ſame manner as if this act had never been 
«© made.” | * 


Note; By an act of parliament made at Oxford 
in the ſeventeenth year of king Carles the ſecond, 
it is enacted, "That whenſoever any plaintiff in 
replevin ſhall be nonſuit before the iſſue joined in 
any ſuit of replevin, by plaint or. writ lawfully, 
returned, removed or depending in any of the 
king's courts at H//tininfier ; That the defendant. 
making a ſuggeſtion in nature of an avowry or 
cognizance for ſuch rent, to aſcertain- the - court. 
of ſuch cauſe of diſtreſs; then the court upon his 
prayer ſhall award a writ to the ſheriff of the 

county where the diſtreſs. was taken, to inquire 
by the oaths of twelve good and lawful men of 
his baliwick, touching the ſum in artear at the 
time of ſuch diſtreſs taken, and the value of the 
goods or cattle diſtrained ; and upon fifteen days 
notice given to the plaintiff or his attatuey in 
court, of the fitting of ſuch inquiry, the ſheriff 
may inquire of the truth of ſuch matters con- 
tained in the writ, by the oaths of twelve men, 
Sc. And upon returu of the inquiſition, the de- 
fendant (that is, he that diſtrained) ſhall have 
judgment to recover againſt the plaintiff the ar- 
rearages of ſuch rent, in caſe the goods ar-catile- 

CE ork. e diſ- 
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diſtrained ſhall amount unto that value; and in 
caſe they ſhall not amount unto that value, then 
fo much as the value of the faid s and cattle 


ſhall amount unto, together with his full cofts of 


ſuit, and ſhall have execution thereupon by 
fazias or elegit, or otherwiſe, as the law ſhall re- 
quire. And in cafe ſuch plaintiff ſhall be nonſuĩt 
after cognizance or avowry made, or iffue joĩned, 
or if the verdict ſhall be given againſt ſuch plain- 
tiff, then the jurors that are impanelled or return- 
ed, to inquire of ſuch iſſue, ſhall at the prayer of 
the defendant inquire concerning the ſum of the 
arrearagesy. and the value of the goods or cattle 
diftrfined ; and thereupon the avowant, or he 
that makes à convſance, ſhall have judgment for 
ſuch or ſo much thereof as the goods 
and cattle: amount unto; Together with his full 
coſts, and ſhall have execution of the ſame as 
aforefaid::- = i 15:5} 4 
And i the jwdgment in any of the courts afore- 
ſaid de given upon demutrer for the avowant, or 
him that maketh conuſance for any rent, the 
court hall, at the prayer of the defendant, award 
a vrit to inquire of the value of ſuch diſtreſs; and 
upon the: return thereof, judgment ſhall be given 
for the ayowain, or him that makes conuſance as 
aforeſaid, for the atrears alledged to be behind in 
ſuch. avowry or conuſance, if the goods or cattle ſo 
diftrained ſhall amount to that value; and in caſe 
they ſhall Hot amount to that value, then for ſo 
much as they amount unto, together with his full 
coſta af fuity: and have execution thereof as afore- 
ai ra boo ter 2 5 
And in l- caſes aforeſald, hits the diſtreſs i "i 
not * of the rent artear, there the panty 


4 to 
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to whom theſe arrearages are due, his executors or 

adminiſtratots may from time to time diſtrain 

again for the ruſidue of the ſaid arrears, which 

formerly a man could not do, for he might not 

diftrain twice for one rent, for it was ac- 

counted his folly that he took not a ſufficient diſ— 

7 treſs at firſt. But now by the ſtatute, That and 
| ſeveral other adyantages are taken en the 


tenant. 


Where corn taken in execution may beide. 
ed, vide Comyn s Rep. 204. 

By the late act for the amendment of the! hw," 
4 & 5 Anne, It is lawful for any defendant or wy 
nant in any action or ſuit, or for any plaintiff in 
replevin in any court of record, with the leave of 
the ſame court, to plead as many ſeveral matters 
thereto as he ſhall think — for his de- 


fence. 


Provided, That if any ſuch matter mal, en 
a demurrer "joined, be adjudged +nſufficient, coſts 2 
2 ſhall be given at the pra of the coure; Or 
if a verdict ſhall be found upon any iſſue in the 
ſaid cauſe for the plaintiff or defendant, Colts hulk | 
alſo be given in like manner, unleſs the | 
who tried the ſaid iſſue ſhall certify, that the ſaid - 
3 defendant or tenant, or plaintiff in replevin, had 42 
prodable cauſe to plead fuch matter, which upon! 
4 the faid ifſue ſhall be found againſt him. —_ 
more of replevin in the next chapter. 

The plaintiff brought treſpaſs in C. B. Fr . 
7 king an exceſſive diſtreſs, and on error in B. R. e n 
judgment was reyexrſed, for that treſpaſs would noe 
lie where the entry at firſt was lawful, and here 
is nothing ſubſequent. to: make it a tteſpaſsþ as: 
there is where the diſtreſs is abuſed. The remedy” - © 


ought 
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ought to be by ſpeeial action founded on the ſta- 


tute of AMAurleber ge, 3 Lev. 48. for at common 
law the party might make a diſtreſs of more value 
than the rent, ſo as to make it more eligible for 


the party to redeem the goods by payment of the 
rent. — was ſome rent yak ſo a diſtreſs was 


lawful ; and as it is but one act, it cannot be a 


treſpaſs. M. 3 Geo. 2. Lynne v. _ 2 Str. 
851. Fitzgib. 85. pl. 14. 


Anno quarto Georgii 2. Regis, An Act 
« for the more eſſectual preventing Frauds 
« committed by Tenants, and for the more 
« eaſy Recovery of Rents, and Renewal of | 

= Loans. - | 


60 FE OR ſecuring to leſſors and land-owners 
0 their juſt rights, and to prevent frauds 
frequently committed by tenants, Be it enacted 
by the king's moſt excellent majeſty, by and 
« with the advice and conſent of the lords ſpiri- 
* tual and temporal, and commons, in this pre- 
« ſent parliament aſſembled, and by the authority 
0 
(e 
0 


af the ſame, That in caſe any tenant or te- 
nants for any term for life, lives or years, or 
other perſon or perſons, who are or ſhall | 
come into poſſeſſion of any lands, tenements or 
<<. hereditaments, by, from, or under, or by collu- 
© ſion with ſuch tenant or tenants, ſhall wil fully 


& hold over any lands, tenements or heredita- 


ments, after the determination of ſuch term or 


F terms, and after demand made and notice in 
9 ? EiVels for — the poſſeſſion 


thereof, 


yy. 


- 


a 
40 


> 
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thereof, by his or their landlords or leſſors, or 
the perſon or perſons, to whom the remainder 
or reverſion of ſuch lands, tenements or here- 
ditaments ſhall: belong, his or their agent or 


« agents thereunto lawfully authorized; then 


and in ſuch cafe ſuch perſon or:perſons, ſo hold- 


ing over, ſhall, for and during the. time he, 


cc 


ſhe and they ſhall ſo hold over, or keep the 


perſon or perſons intitled out of poſſeſſion of 
the faid lands, tenements and hereditaments, as 
aforeſaid, pay to the perſon or perſons ſo kept 
out of poſſeſſion, their executors, adminittrators 


or aſſigns, at the rate of double the yearly va-' 
© lue of the lands, tenements and hereditaments 


ſo detained, for ſo long time as the fame are 
detained, to be recovered in any of his majeſty x 
courts of record, by action of debt, whereunto' 
the defendant or defendants ſhall be obliged to 
give ſpecial bail; againſt the recovering of 
which faid penalty there ſhall be no > refief in 


equity. 


„And whereas great inconveniencies 40 fre- 
quently happen to leſſors and landlords in caſes 
of re-entry for non-payment of rent, by zeafon 
of the many niceties that attend re-entries' at 
common law ; and forafmuch as when a legal 

re-entry is made, the landlord or leſſor muſt 
be at the expence, charge and delay of re- 

covering in ejectment, before he can obtain the 
actual poſſeſſion of the demiſed premiſſes; and 
it often happens, that after ſuch a re-entry 
made, the leſſee or his aſſignee, upon one or 
more bills filed in a court of equity, not only 
hold out the leſſor or landlord, by an injunction, 


from recovering the poſſſion, but likewiſe, 


"9 * 
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„ pending the ſaid ſuit, do run much more in 
« arrear, without giving any ſecurity for rents 
due, when the ſaid re-entry was made, or which 
& ſhall or do afterwards incur: For remedy 
<© whereof, be it enacted by the authority afore- 
„ ſaid, That in all caſes between landlord and 
«« tenant, from and after the twenty-fourth day 
« of June one thouſand ſeven hundred and thirty- 
4% one, as often as it ſhall happen that one half- 
year's rent ſhall be in arrear, and the landlord 
or leſſor, to whom the ſame is due, hath right 
„by law to re-enter for the non-payment there- 

* of, ſuch landlocd or leſſor ſhall and may, with- 
* out any formal demand or re-entry, ſerve a de- 
« claration in ejectment for the recovery of the 
* demiſed premiſſes; or in cafe the ſame cannot 

<< be legally ſerved, or no tenant be in actual poſ- 
„ ſeflion of the premiſſes, then to affix the ſame 
« upon the door of any demiſed meſſuage; or in 
<« caſe ſuch ejectment ſhall not be for the recovery 
„of any meſſuage, then upon ſome notorious 
„ place of the lands, tenements or hereditaments, 
« compriſed in ſuch declaration in ejectment, 
« and ſuch affixing ſnall be deemed legal ſervice 


<< thereof, which ſervice or affixing ſuch declara- 


tion in ejectment ſhall ſtand in the place and 
« ſtead of a demand and re- entry; and in caſe of 
judgment againſt the caſual ejector, or nonſuit 
for not confeſſing leaſe, entry and oufter, it | 
„ ſhall be made appear to the court where the 
4 ſaid ſuit is depending, by affidavit, or be proved 
„ upon the trial, in caſe the defendant appears, 
« that half a year's rent was due before the ſaid 
« declaration was ſerved, and that no ſufficient 
« diſtreſs was to be found on the demiſed pre- 
3 3 „ miſſes, 
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cc 
cc 
(T9 


ce miſſes, countervailing the arrears then due, and 


chat the l-ffor or leſſors in ejectment had 


power to re-enter; then and in every fuch caſe 


| the leſſor or leſſors in ejectment ſhall recover 


judgment and execution, in the ſame manner 


cc 


cc 


as if the rent in arrear had been legally de- 
manded, and a re-entry made; ænd in caſe the 
leſſee or leſſees, his, her or their affignee or 
aſſignees, or other perſon or perſons, claiming 


or deriving under the faid leaſes, ſhall permit 


and ſuffer judgment to be had and recovered 
on ſuch ejectment, and execution to be exe 
cuted thereon, without paying the rent and ar- 
rears, together with ſull coſts, and without 
filing any bill or bills, for relief in equity, with- 
in ſix kalendar months after ſuch execution 
executed; then and in ſuch caſe the ſaid leſſee 
or leſſees, his, her or their aſſignee or aſſignees, 
and all other perſons claiming and deriving un- 
der the ſaid leaſe, ſhall be barred and forecloſed 
from all relief or remedy in law or equity, 

other than by writ of error, for reverſal of ſuch 


judgment, in caſe the ſame ſhall be erroneous; 


and the ſaid landlord or leffor ſhall from thence- 


forth hold the ſaid demiſed premiſſes difcharged 


from ſuch leaſe ; and if on ſuch ejectment ver- 
dict ſhall paſs for the defendant or defendants, 
or the plaintiff or plaintiffs ſhall'be nonſuited 
therein, except for the defendant or defendants 
not confeſſing leaſe, entry and ver; then in 
every ſuch caſe ſuch defendant or defendants 
ſhall have and recover his, her and their full 
coſts: Provided always, that nothing heftin 
contained ſhall extend to bar the right of àn 
1 or n of fuch leaſe, or any 
I 06 pat 
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<« part thereof, who ſhall not be in poſſeſſion, fo 
&& as ſuch mortgagee or mortgagees ſhall and do, 
« within ſix kalendar months after ſuch judg- 
ment obtained, and execution executed, pay 
« all rent in arrear, and all cofts and damages 
c ſuſtained by ſuch leſſor, perſon or perſons 
. intitled to the remainder or reverſion as afore- 
<« faid, and perform all the covenants and agree- 
* ments, which on the part and behalf of the firſt 
« leſſee or leſſees are and ought to be performed.“ 

This feCtion of the act preſcribes two manners 
of recovering in an ejectment brought by the 
landlord : viz. by default, and on trial; in both 
awhich, it muſt be made to appear, That half a 
«© year's rent was due, that there was no ſufficient 
4c diſtreſs, and that the leſſor had power to re- 
<c enter in the former caſe of judgment againſt 
the caſual ejector, (and fo alſo upon nonſuit 
*© on not confefſing leaſe, entry and owfter) ; this 
ee muſt be made to appear by affidavit; in the 
ec latter caſe the ſame — muſt be proved upon 
* trial. This is a very different caſe from that of 
< the defendant in an action for the meſne pro- 
<< fits, not being eſtopped from going into the 
<« title, by a judgment againſt the caſual ejector 
< (to which 1 he was a party).“ By 
lord chief juſtice Mansfield. Bur. Rep. 620. 1 

Ejectment brought by a landlord againſt his te- 
nant on Stat. 4 Geo. 2. c. 28. / 2. who had judg- 
ment againſt the caſual ejector by default, and 
poſſeſſion thereupon delivered; near twenty years 
after which, the tenant brings an ejectment againſt 
the ſame landlord for the ſame premiſſes: The 
landlord is not obliged to produce the affidavit. 
| Bur. Rep. brs, 617, 618, 019, Sc. Is 
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« And be it further enacted by the authority 
« aforeſaid, That in caſe the ſaid leſſee or leſſees, 


„his, her or their aſſignee or aſſignees, or other 


«. perſon or perſons, claiming any right, title or 
« intereſt in law or equity, of, in or to the ſaid 


C leaſe, ſhall, within the time — file one 


« or more bill or bills, for relief in any court of 
equity, ſuch perſon or perſons ſhall not have or 

te continue any injunction againſt the proceedings 

<« at law on ſuch ejectment, unleſs he, ſhe or 
ce they do or ſhall, within 2 days next after 
« a full and perfect anſwer ſhall be filed by: the 
cc leffor or leſſors of the plaintiff in ſuch ejectment, 
© bring into court, and lodge with the proper 
« officer ſuch ſum and ſums of money, as the 
<< leflor or leſſors of the plaintiff in the ſai ald eject- 
«© ment ſhall, in his, her or their anſwer, ſwear to 
c bedue dj in arrear, over and above all juſt al- 
« Jowances, and alſo the coſts taxed in > 8% ſaid 
e ſuit, there to remain till the hearing of the 
te cauſe, or to be paid out to the leſſor or landlord, 
c on good ſecurity, ſubject to the decree of the 
„% court; and in caſe ſuch bill or bills ſhall be 


„„ filed within the time aforeſaid, and after execu- 


« tion is executed, the leſſor or leſſors of the 
e plaintiff ſhall be accountable only. for ſo much, 


« and no more, as he, ſhe or they ſhall really and 


e bona fide without fraud, deceit or wilful neglect, 

« make of the demiſed premiſſes, from the time 

& of his, her or their entering into the actual 

ec ſeffion thereof; and if what ſhall be ſo made 

« by the leſſor or leſſors of the plaintiff, happen 

© to be leſs than the rent reſerved on the ſaid 
e eaſe, then the ſaid leſſee or leſſees, his, her, or 


i dleir aſfignee ar aſſignees, before he, ſhe or they 


* * thall 
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ſhall be reſtored to his, her their poſſeſſion or 


poſſeſſions, ſhall pay ſuch leſſor or leſſors, or 


cc 


landlord or landlords, what the money ſo by 
them made, fell ſhort of the reſerved rent, for 
the time ſuch leſſor or leſſors of the plaintiff, 
landlord or landlords, held the ſaid lands. 

«© Provided always, and be it further enacted 


by the authority aforeſaid, That if the tenant 


or tenants, his, her or their aſſignee or aſſignees, 
do or ſhall, at any time before the trial in ſuch 
ejectment, pay or tender to the leſſor or land- 
lord, his executors or adminiſtrators, or his, her 


or their attorney in that cauſe, or pay into the 


court where the ſame cauſe is depending, all 


the rent and arrears, together with the coſts; 
then and in ſuch caſe all further procegdings 


on the ſaid ejectment ſhall ceaſe and be diſcon- 
tinued ; and if ſuch leſſee or leſſees, his, her or 
their executors, adminiſtrators or aſſigns, ſhall, 

upon ſuch bill filed as aforeſaid, be relieved in 
equity, he, ſhe and they ſhall have, hold and 


enjoy the demiſed lands, according to the leaſe 


thereof made, without any new leaſe to be there- 
of made to him, her or them. 


„And whereas the remedy for recovering 


rents-ſeck, rents of afſize and chief rents, are 
tedious and difficult, Be it therefore enacted 
by the authority aforeſaid, That from and 
after the twenty-fourth day of June one thou- 


ſand ſeven hundred and thirty-one, all ang 
every perſon or perſons, bodies politick and 
corporate, ſhall and may have the like remedy 


by diſtreſs, and by impounding and ſelling the 


fame, in caſes of rents ſeck, rents of aſſiae and 


« 


Ls rents, which have been duly anſwered or 
| - Þ " pare 
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( 


paid for the ſpace of three years, within the 
ſpace of twenty years before the firſt day of 
this preſent ſeſſion of parliament, or ſhall be 
hereafter created, as in caſe of rent reſerved 
upon leaſe; any law or uſage to the contrary 


notwithſtanding. 
„And whereas many perſons hold confiderable 


eſtates by leaſes for lives or years, and leaſe out 
the ſame in parcels to ſeveral under-tenants ; 
and whereas mary of thoſe leaſes cannot by 
law be renewed without a ſurrender of all the 


under-leaſfes derived out of the ſame, ſo that it 


is in the power of any ſuch under-tenants to 
prevent or delay the renewing of the principal 
leaſe, by refuſing to ſurrender their under- 
leaſes, notwithſtanding they have covenanted ſo 


to do, to the great prejudice of their immediate 


landlords, the firſt leſſees: For preventing ſuch 
inconvencies, and for making the renewal of 
leaſes more eaſy for the future, Be it enacted 
by the authority aforeſaid, That in cafe any 
leaſe ſhall be duly furrendered, in order to be 
renewell, and a new leaſe made and executed by 
the chief landlord or landlords, the fame new 
leaſe ſhall, without a ſurrender of all or an 

the under-leafes, be as good and valid to af 
intents and purpoſes, as if all the under-leaſes 
derived thereout had been likewiſe ſurrendered 
at or before the taking of ſuch new leaſe; and 
all and every perſon and perſons, in whom any 
eſtate for life or lives, or for years, ſhall from 
time to time be veſted by virtue of ſuch new 
leaſe, and his, her and their executors and ad- 
miniſtrators, ſhall be intitled to the rents, cove- 


„ nants and duties, and have like remedy for 


1 e recovery 
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recovery thereof, and the under-leſſees ſhall 
hald and enjoy che meſſuages, lands and tene- 
% ments, in the reſpective under- leaſes com- 
* priſed, as if the original leaſes, out of which 
& the reſpective under-leaſes are derived, had been 
&*& fti}] kept on foot and continued; and the chief 
*© Jandlord and landlords ſhall have, and be in- 
* titled to, ſuch and the fame remedy, by diſtreſs 
Hor entry in and upon the meſſuages, lands, te- 
*« nements and hereditaments, compriſed in any 
ds ſuch-under-leaſe, for the rents and duties re- 
$* ſerved by ſuch new leaſe, ſo far as the fame 
e, exceed not the rents and duties reſerved in the 
« leaſe, out of which ſuch under-leaſe was deri- 
e ved, as they would bave had in caſe ſuch former 
«+ leafe had been ſtill continued, or as they would 
55; have had in caſe the reſpective under-leaſes had 
_ 65. deen renewed under ſuch new principal leaſe; 
« any. law, cuſtom or uſage to the contrary hereof 
<« gotwithſtanding. 
1 Provided always, That nothing i in this act 
« contained ſhall extend to that part of Great 
« Britain called Scatland.” 

The end and intent of this act was to limit and 
* * the tenant. to ſix kalendar months, after 
execution executed, for oering compenſation, or 

lying for reef 1 in equity y lord chief juſtice 
anfeld. Bur — * 621. 5 
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The laſt Acts being found not ſufficient to 


remedy the Inconveniencies that attended 
Landlords; by an Act of Parliament 


made 11 Geo. 2. c. 19. intitled, * An 


„Act for the more effentual ſecuring the 


Payment of rents, and preventing Frauds 


cc 
ec 
cc 


« by Tenants; 


T is enacted, That from and after the 
twenty-fourth day of P wor in the year of 
our Lord one thouſand ſeven hundred and 
thirty-eight, in caſe any tenant or tenants, leſ- 
ſee or leſſees for life or lives, term of years, at 
will, ſufferance or otherwiſe, of any meſſuages, 
lands, tenements or hereditaments, upon the 
demiſe or holding whereof any rent is or ſhall 
be reſerved, due or made payable, ſhalt fraudu- 
lently or clandeſtinely convey away or carry 
off or from ſuch premiſſes, his, her or their 
pb or chattels, to prevent the landlord or 
eflor, landlords or leſſors, from diftraining 
the ſame for arrears of rent ſo referved, due or 
made payable ; it ſhall and may be lawfat to 
and for every landlord or leſſor, landlords or 
leflors, within that part of Great Britain called 
England, dominion of Wales, or the town of 
Berwick upon Tweed, or any perſon or perſons 
by him, her or them for that purpoſe lawfully 
impowered, within the ſpace of thirty days next 
enſuing ſuch conveying away or carrying off 
ſuch goods or chattels as aforeſaid, to take and 
ſeiſe ſuch goods and chattels wherever the 
lame ſhall be found, as a diſtreſs for the faid 
1 . | „ arrears 
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*: arrears of rent; and the ſame to ſel}, or other- 
* wiſe to diſpoſe of in ſuch manner as if the ſaid 


* goods and chattels had actually been diſtrained 
“ by ſuch leſſor or landlord, leſſors or landlords 


& in and upon ſuch premiſſes for ſuch arrears of 


rent; any law, cuſtom or uſage to the contrary 


<« in any wiſe notwithſtanding. 

«© Provided always, That no landlord or leffor, 
4 or other perſon intitled to ſuch arrears of rent, 
<< ſhall take or ſeiſe any ſuch goods or chattels as 
6 a diſtreſs for the ſame, which ſhall be fold bona 
« fide, and for a valuable conſideration, before 
* ſuch ſeifure made, to any perſon or perſons not 
<« privy to ſuch fraud as aforeſaid ; any thing 


herein contained to the contrary notwith- 


« ſtanding, | 

« It is further enacted, That from and after 
6 the ſaid twenty-fourth day of June, if any ſuch 
© tenant or leſlie ſhall fraudulently remove and 
© convey away his or her goods or chattels as 
<« aforeſaid, or if any perſon or perſons ſhall wil- 
ce fully and knowingly aid or aſſiſt any ſuch te- 
<« nant or leſſee in ſuch fraudulent conveying 
& away or carrying off of any part of his or her 


“ goods or chattels, or in concealing the ſame ; 


< all and every perſon or perſons ſo offending 
c ſhall forfeit and pay to the landlord or landlords, 


<< leſſor or leſſors, from whoſe eſtate ſuch goods 


« and chattels were fraudulently carried off as 


4 aforeſaid, double the value of the goods by 


< him, her or them reſpectively carried off or con- 
<« cealed as aforeſaid, to be recovered by action of 
cc debt in any of his majeſty's courts of record at 
« Meſtminſter, or in the courts of ſeſſion in the 
« countics palatine of Che/ter, Lancaſter or _— 

. | | 1 0 ** ham 
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<« ham reſpectively, or in the courts of grand ſeſ- 


fions in Vales; wherein no eſſoin, protection 
or wager of law ſhall be allowed, nor more 
than one imparlance. | 
<« It is alſo enacted, That where the goods and 
chattels fo fraud ulently carried off or concealed, 
ſhall not exceed the value of fifty pounds, it 
ſhall and may be lawful for the "andlord or 
landlords, from whoſe eſtate ſuch goods or 
chattels were removed, his, her or their bailiffs, 
ſervant or agent, in his, her or their behalf, to 
exhibit a complaint in writing againſt ſuch of- 
fender or offenders before two or more juſtices 
of the peace of the ſame county, riding or divi- 
ſion of ſuch county, reſiding near the place 
whence ſuch goods and chattels were re- 
moved, or near the place where the ſame were 
found, not being intereſted in the lands or te- 
nements whence ſuch goods were removed; 

who may ſummon the parties concerned, exa- 
mine the fact and all proper witneſſes upon 

oath, or if any ſuch witneſſes be one of the 
people called guaters, upon affirmation required 
by law; and in a ſummary way determine 
whether ſuch perſon or perſons be guilty of the 


| offence with which he or they are charged; 


and to inquire in like manner of the value of 
the goods and chattels by him, her or them re- 

ſpeCtively ſo fraudulently carried off or con- 
cealed as aforeſaid ; and upon full proof of the 
offence, by order under their hands and ſeals, 
the ſaid juſtices of peace may and ſhall adjudge 
the offender or offenders to pay dauble the 
value of the ſaid goods and chattels to ſuch 
landlord or landlords, his, her or their bailiff, 


"5 66. ſervant 
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* ſervant. or agent. at ſuch time as the (aid uſtices 
<<, ſhall appgint; And in caſe the —— or of- 
<<. fenders having notice of ſuch order, ſhall re- 
6 fuſe or neglect ſo to do, may and ſhall, by 


Warrant under their hands and ſeals, levy the 


« ſame. by.diſtre(s and ſale of the goods and chat- 


e tels of the offender or offenders; and for want 


c of ſuch diftreſs may commit the offender or of- 
4 fenders to the houſe of correction, there to be 


kept to hard labour, without bail or mainprize, 
<< for the. ſpace of ſix months, unleſs the money 


4 ſo ordeted to be paid, as aforeſaid, ſhall be 
« ſgoner. ſatisfied, 

„ Provided alſo, That it ſhall and may be 
« lawful for any perſon, who thinks himſelf ag- 
46 grieved by ſuch order of the ſaid two juſtices, 
« to appeal to the juſtices of peace at their next 

„ general or quarter- ſeſſions to be held for the 
« fare county, riding or diviſion of ſuch county, 
« who may and ſhall hear and determine 22 | 
« appeal, and give ſuch coſts to either 
« they ſhall think reaſonable, whoſe — 
„tion therein ſhall be final. 

Provided alſo, That where the party 2 ; 


. ing ſhall enter into a recognizance with one or 
« two ſufficient ſurety or ſureties, in double the 
* ſum ſo ordered to be paid, with condition to 


appear at fuch general or quarter-ſeflions, the 
„order of the ſaid two juſtices ſhall not be exe- 
* cuted againſt him in the mean time. 

3 And it is further enacted, That where any 


goods or chattels fraudulentiy or clandeſtinely 


9 conveyed or carried away by any tenant or 


. his, her or their ſer- 


2 e ee, agent or agents, or other per- 
15 406 fon | : 
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e fon or perſons aiding or aſſiſting therein, ſhall 
e be put, placed or kept in any houſe, barn, 
ſtable, out-houſe, yard, cloſe, or place locked 
up, faſtened or otherwiſe ſecured, ſo as to pre- 
cc vent ſuch goods or chattels from being taken 
« and ſeiſed as a diſtreſs for arrears of rent; it 
<< ſhall and may be lawful for the landlord or land- 
lords, leffor or leſſors, his, her or their ſteward, 
© bailiff, receiver or other perſon or perſons im. 
* powered, to take and ſeiſe, as a diſtreſs for rent, 
© ſuch goods and chattels (firſt calling to his, 
“ her or their aſſiſtance, the conſtable, heid-* 
« borough, borſholder, or other peace-officer' of 
the hundred, borough, pariſh, diſtrict or place 
« where the ſame ſhall be ſuſpected to be con- 
« cealed, who are hereby required to aid and 
« affiſt therein ; and in caſe of a dwelling-houſe, 
<« oath being alſo firſt made before ſome juſtice of 
<« the peace of a reaſonable ground to ſuſpect that 
„ ſuch goods or chattels are therein)-in the tay- 
time to break open and enter into ſuch houſe, 
<< barn, ſtable, out- houſe, yard, cloſe and place; ; 
* and to take and ſeiſe ſuch goods and chattels 
for the ſaid arrears of rent, as he, ſhe of the 

might have done by virtue of this of any former 
© act, if ſuch goods and chattels had been put in 
4 any open field or packe. 

And it is further enacted, That from and 
« after the ſaid twenty-fourth day of June, which 
„ ſhall be in the year of our Lold one thouſand 
« ſeven hundred and thir ty-eight, ir ſhall and 
„ may be lawful to and for every leſſor ot Hand- 
« lord, leſſors or fandlords, or his, her ot their 
12 ſteward, dailiff, receiver; or other perſorts fm. 
12 « powered by him, her 1 te take ar feiſe, 

6 
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as a diſtreſs for arrears of rent, any cattle or 
ſtock of their reſpective tenant or tenants, 
feeding or depaſturing upon any common, ap- 


pendant or appurtenant, or any ways belong- 


ing to all or any part of the premiſles demiſed 
or holden ; and alſo to take and ſeiſe all forts 


of corn and graſs, hops, roots, fruits, pulſe, or 


other product whatſoever, which ſhall be grow- 
ing on any part of the eſtates fo demiſed or 
holden, as a diſtreſs for arrears of rent; and 
the ſame to cut, gather, make, cure, carry and 
lay up, when ripe, in the barns or other pro- 
per place on the premiſſes ſo demiſed or holden ; 
and in caſe there ſhall be no barn or proper 
place on the premiſſes ſo demiſed or holden, 
then in any other barn or proper place which 
ſuch leſſor or landlord, leſſors or landlords ſhall 
hire, or otherwiſe procure for that purpoſe, 
and as near as may be to the premiſſes; and 
in convenient time to appraiſe, ſell, or other- 

wile diſpoſe of the ſame, towards ſatisfaction of 
the rent for which ſuch diſtreſs ſnall have been 
taken, and of the charges of ſuch diſtreſs, ap- 
praiſement and ſale, in the ſame manner as 


other goods and chattels may be ſeiſed, diſtrain- 


ed and diſpoſed of; and the appraiſement 
thereof to be taken when cut, gathered, cured 
and made, and not before, 


„ Provided always, That notice of the place 


where the goods and chattels fo diſtrained ſhall 
be lodged or depoſited, ſhall, within the ſpace 
of one week after the lodging or depoſiting 
thereof in ſuch place, de given to ſuch leſſee or 


' tenant, or left at the laſt place of his or her 


' abode; 3 and that if after * diſtreſs for arrears 
a | 
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cc 
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« of rent ſo taken, of corn, graſs, hops, roots, 


fruits, pulſe, or other 4 which ſhall be 
growing as aforeſaid, and any time beſore the 
ſame ſhall be ripe and cut, cured or gathered, 
the tenant or leſſee, his or her executors, ' ad- 

miniſtrators or aſſigns, ſhall pay, or cauſe to be 
paid to the leſſor or landlord, leſſors or land- 
lords, for whom ſuch diſtreſs ſhall be taken, or 
to the ſteward or other perſon uſually employ- 
ed to receive the rent of ſuch leſſor or leſſors, 


landlord or landlords, the whole rent which 
| ſhall be then in arrear, together with the full 


coſts and charges of making ſuch diftreſs, and 
which ſhall have been occaſioned thereby ; 
that then, and upon ſuch payment, or lawful 
tender thereof actually made, whereby the end 
of ſuch diſtreſs will be fully anſwered, the ſame 
and every part thereof ſhall ceaſe; and the corn, 
„ hops, roots, fruits, pulſe, or other pro- 
duct ſo diſtrained, ſhall be delivered up to the 
leſſee or tenant, his or her executors, admini- 
ftrators or aſſigns; any thing herein before 
contained to the contrary notwithſtanding. 
« And it is alſo enacted, That from and after 
the ſaid twenty-fourth day of June one thou- 
ſand ſeven hundred and thirty-eight, it ſhall 
and may be lawful to and for any perſon or per- 
ſons lawfully taking any diſtreſs for any kind of 
rent, to impound or otherwiſe ſecure the diſ- 


treſs ſo made, of what nature or kind ſoever it 


may be, in ſuch place, or on ſuch part of the 
premiſſes chargeable with the rent, as ſhall be 
moſt fit and convenient for the impoundin 

and ſecuring ſuch diſtreſs; and to appraiſe, 
ſell and diſpoſe of the ſan pow the-promifles, 
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in like manner, and under the like directions 
and reſtraints to all intents and purpoſes, as 
any perſon taking a diſtreſs for rent may now 
do off the premiſſes, by virtue of an act made 
in the ſecond year of the reign of king William 
and queen Mary, intituled, An act for enabling 
the ſale of goods diſtrained for rent, in caſe the 


rent be not paid in a reaſonable time; or of one 


other act made in the fourth year of his preſent 
majeſty, intituled, An ac for the more effetual 
preventing frauds commited by tenants, and for the 
more eaſy recovery of rents and renewal of leaſes ; 


and that it ſhall and may be lawful to and for 


any perſon or perſons whatſoever, to come and 


go to and from ſuch place or part of the ſaid 
« premiſſes, where any diſtreſs for rent ſhall be 
> impounded and ſecured, as aforeſaid, in order 


_ & to view, appraiſe and buy, and alſo in order to 
„ carry off or remove the ſame, on account of 


the purchaſer thereof; and that if any pound- 


* breach or reſcous ſhall be made of any goods 


45 
40 


00 


— 


and chattels, or ftock diftrained for rent, and 


impounded, or otherwiſe ſecured by virtue of 
this act, the perſon or perſons aggrieved there- 
« by ſhall have the like remedy, as in caſes of 
pound breach, or reſcous, is given and provided 
by the ſaid ſtatute. 

« Ie is alſo enacted, That from and after the 


| « ſaid twenty- fourth day of June in the year of 


% our Lord one r A. ſeven hundred and 


16 
66. 


« thirty-eight, all and every attornment and at- 
tornments of any tenant or tenants of any 


meſſuages, lands, tenements or hereditaments, 


« within chat part of Great Britain called England, 
4 dominion * Mala, or town of Berwick upon 


« Tweed, 


20 
40 
cc 
cc 
60 
cc 
«c 
.«« 
& 
>» 
cc 
& 
cc 


15 
«c 
cc 
c«c 
«c 


Ch. 4. Landiopds and Cenäunts. 183 


40 


Tweed, ſhall be abſolutely null and void to all 
intents and purpoſes whatſoever ; and the poſ- 
ſeſſion of their reſpective landlord or landlords, 
leſſor or leſſors, ſhall not be deemed or con- 
ſtrued to be any wiſe charged, altered or affected 
by any ſuch attornment or attornments: Pro- 
vided always, That _—_ herein contained 
ſhall extend to vacate or affect any attornment 
made purſuant to, and in conſequence of ſome 
judgment at law, or decree or order of a court 
of equity, or made with the privity and conſent 
of the landlord or landlords, leſſor or leſſors, or 
to any mortgagee, after the mortgage is be- 
come forfeited. WET TRI 
6 Tt is alſo further enacted, That from and 
after the ſaid twenty-fourth day of Fame one 
thouſand ſeven hundred and thirty-eight, every 
tenant, to whom any declaration in ejectment 
ſhall be delivered for any lands, tenements or 
hereditaments, in that part of Great Brita 
called England, dominion of Hales, or town of 
Berwick upon Tweed, ſhall forthwith give notice 
thereof to his or her landlord or landlords, or 
his, her or their bailiff or receiver, under penal- 
ty of forfeiting the value of three years improved 
or rack-rent of the premiſſes ſo demiſed or 
holden in the poſſeſſion of ſuch tenant, to the 


« perſon of whom he or ſhe holds; to be re- 
covered by action of debt, to be brought in 


any of his majeſty's courts of record at VH. 


* Lancafler and Durham, reſpectively, or in the 
. courts. of grand ſeſſions in Mals; wherein no 
eſſoin, protection or wager of 

lowed, nor any more than one 


law ſhall de al- 


And 
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| And it is further enacted, That it ſhall and 
= % may be lawful for the court, where ſuch eject- 
1 << ment ſhall be brought, to ſuffer the landlord or 
8 © landlords to make him, her or themſelves de- 
I <« fendant of defendants, by joining with the te- 
©< nant or tenants, to whom ſuch declaration in 
<< ejectment ſhall be delivered, in caſe he or they 
„ ſhall appear; but in caſe ſuch tenant or tenants 
© ſhall refuſe or neglect to appear, judgment ſhall 
<< be ſigned againſt the caſual ejector for want of 
„ ſuch appearance; but if. the landlord or land- 
lords of any part of the lands, tenements or he- 
& reditaments, for which ſuch ejectment was 
* brought, ſhall deſire to appear by himſelf or 
« themſelves, and conſent to enter into the like 
rule, that, by the courſe of the court, the te- 
„ nant in poſſeſſion, in cafe he or ſhe had ap- 
<«< peared, ought to have done; then the court, 

A where ſuch ejectment ſhall be brought, ſhall and 
“ may permit ſuch landlord or landlords ſo to do, 
and order a ſtay of execution upon ſuch judg- 
“ ment againſt the caſual ejector, until they ſhall 
„ make further order therein. | 

A landlord was made defendant, according to 
this clauſe of the ſtatute, on the tenant's non- 
appearance, and entered into the common rule; 
and thereupon a ſtay of execution againſt the 

Caſual ejector was ordered until the court ſhould 
make further order. A writ of error brought by 
the landlord, is a ſufficient reaſon againſt taking 
out execution; but the proper opportunity for 

the landlord to make his ſtand againft the execu- 

Wl | tion, is by ſhewing this as cauſe againft the plain- 

W tiff's motion for leave to take it out; if he omits 

| this opportunity, the execution (regularly _ 3 

| 5 as 8 | ſha 
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| ſhall not be ſet aſide. By lord Mansfield. ' 2 Bur. 


* Aa to obviate ſome difficulties that many 
times occur in the recovery of rents, where the 
<«« demiſes are not by deed, it is further enacted, 
4 That from and after the ſaid twenty-fourth 
«© day of June it ſhall and may be lawful to an 
<« for the landlord or landlords, where the agree- 
<< ment is not by deed, to recover a reaſonable 
& ſatisfaction for the lands, tenements or heredita- 
ments, held or occupied by the defendant' or 
« defendants, in an action on the cafe, for the 
* ufe and occupation of what was ſo held or en- 
„ joyed; and if in evidence on the trial of ſuch 
<« action any parol demiſe, or any agreement 
* (not being by deed) whereon a certain rent 
4 was reſerved, ſhall appear, the plaintiff in 
« ſuch action ſhall not therefore be nonfuited, 
but may make uſe thereof as an evidence of the 
5 quantum of the damages to be recovered. | 

It is enacted, That from and after the twen- 

« ty-fourth day of June one thouſand feven hun- 
« dred and chioty-cight, where any tenant for 
5 life ſhall happen to die before or on the day on 
« which any rent was reſerved, or made payable” 
© upon any demiſe or leaſe of any lands, tene- 
“ ments or hereditaments, which determined on 
the death of ſuch tenant for life, that the exe- 
« cutors or adminiſtrators of ſuch tenant for life 
„ ſhalland may, in an action on the caſe, recover 
© of and from ſuch under-tenant or under- 
&«- tenants of ſuch lands, tenements or heredita- 
«© ments, if ſuch tenant for life die on the day on 
© which the fame was made payable, the whale, 
* or if before ſuch day, then a proportion of ſuch 

rent, 


— tà—ñ— bg Ce——__— 1 
— — — — — — — —— > — — — 
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« rent, according to the time ſuch tenant for life 
* lived of the laſt year, or quarter of a year, or 


other time in which the ſaid rent was growing 


due, as aforeſaid, making all juſt allowances or 
<< a proportionable part thereof reſpeRively. 
And it is further enacted, That from and 


s aſter the ſaid twenty-fourth day of June one 


© thouſand ſeven hundred and thirty-eight, if any 


“ tenant holding any lands, tenements or-here- 


<< Jitaments, at a rack-rent, or where the rent re- 
<< ſerved ſhall be full three fourths of the yearly 
« value of the demiſed premiſſes, who ſhall be 
„in arrear for one year's rent, ſhall deſert 
© the demiſed premiſſes, and leave the ſame un- 
<« cultivated or unoccupied, fo as no ſufficient 
« diſtreſs can be had to countervail the arrears of 
<< rent; it ſhall and may be lawful to and for two 
** or more juſtices of the peace of the county, 
riding, diviſion or place, (having no intereſt in 
the demiſed premiſſes) at the requeſt of the 


4 jeſſor or landlord, leffors or landlords, or his, 


her or their bailiff or receiver, to go upon and 
<< view the ſame, and to affix, or cauſe to be af- ' 
<6 fixed on the moſt notorious part of the pre- 
<< miſſes, notice in writing, what day (at the diſ- 


c tance of fourteen days at leaſt) they will return 


46 to take à ſecond view” thereof; and if upon 


4 ſuch ſecond view the tenant, or ſome perſon on 


6 his or her behalf, ſhall not appear and pay the 


4 rent in arrear, or there ſhall not be ſufficient 
„ diſtreſs upon the premiſſes; then the faid 


c juſtices may put the landlord or landlords, leſſor 


or leſſors, into the poſſeſſion of the ſaid demiſed 
gremiſſes; and the leaſe thereof to ſuch tenant, 
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as to any demiſe therein contained only, ſhalt 
from thenceforth become void. 
4 Provided always, That ſuch proceedings of 


the ſaid juſtices ſhall be examinable in a ſum- 


mary way by the next juſtice or jaſtices of aſ- 
ſize of the refpective counties, in which ſuch 
lands or premiſſes lie; and if they lie in the 
city of London or county of Midaleſax, by the 
judges of the courts of King's bench or Com- 
mon Pleas; and if in the counties palatine of 
Chefter, Lancaſter, or Durham, then before the 


judges thereof; and if.in Hales, then before 


the courts of grand ſeſſions reſpectively, who 
are hereby reſpectively -impowered to arder 


reſtitution to be made to ſuch tenant, together 


with his or her expences and coſts, to be paid 
the leſſor or landlord, leſſors or landlords, 
if they ſhall ſee cauſe for the fame; and, in 
caſe they ſhall affirm the act of the ſaid j 
to award coſts, not excteding five pounds, for 
the frivolous appeal. 
« And it is further enadied, That fram and 
after the ſaid twenty-fourth day of June one 
thouſand ſeven hundred and thirty-eight, in 
caſe any tenant. or tenants ſhall give notice of 
his, her or their intention to quit the premiſſes, 
by him, her or them holden, at a time men- 
tioned in ſuch notice, and ſhall not accordingly 
deliver up the poſſeſſion thereof at the time in 
ſuch notice contained, that then the ſaid te- 
nant or tenants, his, her or their executars or 
adminiſtrators, ſhall from thencefarward pay to 
the landlord. or landlords, leſſor ar leſſors, 
double the rent or ſum which he, the or they 
— otherwiſe have paid; to be levied, ſued 
« for, 


! 
| 
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© for, and recovered at the ſame time, and in the 
** ſame manner, as the fingle rent or ſum, before 


I the giving ſuch notice, could be levied, ſued 


© for, or recovered; and ſuch double rent or ſum 
< ſhall continue to be paid during all the time 
** ſuch tenant or tenants ſhall continue in poſ- 


* ſeffion as aforeſaid, | 


And it is enacted, That from and after the 
* ſaid twenty-fourth day of June in the year of 
* our Lord one thouſand ſeven hundred and 


« thirty-eight, where any diftreſs ſhall be made 


< for any kind of rent juſtly due, and any irregu- 
<< larity or unlawful act ſhall be afterwards done 
dy the party or parties diſtraining, or by his, 
her or their agents, the diſtreſs itſelf ſhall not 
<6 be therefore deemed to be unlawful, nor the 
party or parties making it be deemed a treſ- 
<< paſler or treſpaſſers ab initis; but the party or 
parties aggrieved by ſuch unlawful act or irre- 


40 


| 22 . ſhall or may recover full ſatisfaction 
for the ſpecial damage he, ſhe or they ſhall have 


“ ſuſtained thereby, and no more, in an action 


C of treſpaſs, or on the caſe, at the election 
< of the plaintiff or plaintiffs : Provided always, 


„That where the plaintiff or plaintiffs ſhall re- 


© cover in ſuch action, he, ſhe or they ſhall be 


4 paid his, her or their full coſts of ſuit, and have 


ce all the like remedies for the ſame, as in other 
& caſes of coſts. e 


& Provided nevertheleſs, That no tenant or 


<« tenants, lefſee or lefſees, ſhall recover in any 
action for any ſuch unlawful act or irregularity 
c as aforeſaid, if tender of amends hath been 
made by the party or parties diſtraining, his, 
her or their agent or agents, before ſuch action 
brought. . | 

« And 
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« And it is further enacted, That from and 
<« after the twenty- fourth day of Zune one thouſand 
% ſeven hundred and thirty-eight, in all actions 
e of treſpaſs, or upon the caſe, to be brought 
<< againſt any perſon or perſons intitled to rents 
<« or ſervices of any kind, his, her or their bailiff 
or receiver, or other perſon or perſons, relating 
„to any entry, by virtue of this act, or other- 
e wiſe, upon the premiſſes chargeable with ſuch 
rents or ſervices, or to any diſtreſs or ſeiſure, 
ſale or diſpoſal of any goods or chattels there- 
* upon; it ſhall and may be lawful to and for 
the defendant or defendants in ſuch actions to 
„„ plead the general ifſue, and give the ſpecial 
«© matter in evidence; any law or uſage to the 
“ contrary notwithſtanding: And in caſe the 
<« plaintiff or plaintiffs in ſuch actions ſhall be- 
come nonſuit, diſcontinue his, her or their ac- 
tion, or have judgment againſt him, her or 
e them, the defendant or defendants ſhall recover 
double coſts of ſuit,” 


Treſpaſs for breaking his cloſe with cattle, &c, 
As to all the treſpaſs except with one hog, Not 
guilty ; and in bar to that, That the plaintiff 
diſtrained the hog dar:age-feaſant, and impounded 
it in the common pound of the manor, nomine 
diflriftionts, &c. Replication confeſſed the diſtreſs 
and impounding, and that the hog without the 
aſſent of the plaintiff eſcaped out of the pound, 
the plaintiff adtunc nec adhuc not being ſatisfied for 
the ſaid damage, Lo this defendant demurred. 
Judgment for defendant by three judges againſt 
one, becauſe it did not appear that the hog eſcaped 
by default of the defendant, for perhaps it eſcaped 
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by a fault in the pound; and it would be very 
hard that the defendant ſhould loſe his pig, and 
alſo make other ſatisfaction to the plaintiff for the 
damage done by it. Vide the arguments there 
that diſtreſs is only in nature of a pledge, and upon 
tender of full ſatisfaction, though after Withernam 
or return irrepleviſable, muſt be reſtored, or elſe 
detinue lies for it. Lord Raym. 719, 720. 11 
Mod. 21. 12 Mod. 660. Vaſper v. Eddowes. 
A diftreſs for rent cannot be in the night, other- 
wiſe for damage-feaſant, leſt the beaſts ſhould eſcape 
before they are taken. 
Covenant for non-payment of a year's rent 
from Michaelmas 1725 to Michaelmas 1726. The 


defendant craved oyer of the leaſe, in which there 


is a covenant on the part of the leſſee to repair, 
except the premiſſes ſhall be demoliſhed by fire: 
And then pleads, that before Michaelmas 1725 the 
premiſſes were burnt down againſt his will, and | 
that they were not rebuilt by the plaintiff during 
the whole year for which the rent is demanded, 
nor had he any enjoyment of the premiſſes; and 
therefore prays judgment if he ſhall be charged 
with the rent. To this plaintiff demurred; and 
it was inſiſted on, that whatever might be the de- 
fault of the plaintiff in not repairing, yet the de- 
fendant muſt in all events perform his covenant 
to pay his rent; and Alon 27 was cited, and the 
court ſaid that the caſe in Ain 27. was expreſs. 
If the defendant has any injury he will have his 
remedy ; but he cannot ſet it off againſt the de- 
mand .for rent. The plaintiff muſt have judg- 
ment. E. 13 Ges. 1. Monk v. Cooper, Str. 763. 
2 Lord Raym. 1477. | | , 
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In treſpaſs for taking goods the defendant juſti- 
fies, that he demiſed ſome tenements to the plain- 
tiff for one term, and others for another term, and 
there being rent arrear on both demiſes, he diſ- 
trained the goods. And on demurrer it was held 
ill, for theſe being ſeparate demiſes, there ought 
to have been ſeparate diſtreſſes on the ſeveral pre- 
miſſes ſubject to the diſtinct rents, and no diſtreſs 
on one part can be good for both rents. The 
plaintiff had judgment. E. 9 Ge. 2. Rogers v. 
Birtmire, Str. 1040. 


CHAEF. Y 


Of Reſcous, in what Caſes it may be law- 
ful : Of Replevins, bow they may be ſued 
out ; and of Avowries to Declarations upon 
Replevins. 


HE word or term reſcaus is derived from an 
old Nerman verb reſcourer, which is in the 
Latin recuperare, that is, to take from, to get 
ayain, or recover : So that reſcue is as much as to 


ſay, to recover or get again what another hath 
taken away. Co. Lit. 160. „„ Thi 
And in the ſenſe of the law, reſcous is taking 
away or ſetting at liberty goods diſtrained, or the 
body of a perſon arreſted, and in an officer's cuſtody 
by virtue of legal proceſs. n 
Such kinds of reſcous as appertain unto our pre- 
ſent ſubject, are of diſtreſſes taken ; and we are 


therein 
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therein to 1111) 9 in what caſes it may be > 
hable to reſcue goods or cattle diſtrained, and 


| where not. 


If a landlord diftrain when there is no rent due, 
the tenant may make a reſcue, and hinder that diſ- 
treſs. Co. Lit. 4. 11. 


In like manner, if a landlord come to diſtrain, 
5 and the tenant tender his rent unto him, and the 


lord will diftrain notwithſtanding; in this caſe the 
tenant may make reſcous. 1 Inf. 160. 

If rent be in arrear, and the lord diſtrain the te- 
nant's cattle in the highway within his fee; here 
alſo the tenant may reſcue them, for no man may diſ- 
train in the highway but the king, and his ny Fen 


by ſpecial authority. Coke, [bid. Magna Charta, 


25 
F $1 like manner, if a landlord diſtrain averia 
carucæ, [goods of the plough,] where there is a 
ſufficient diſtreſs to be taken beſides; or if the 
lord diſtrain any thing that is not diſtrainable by 
common law or ſtatute; in this caſe it is lawful 


for the tenant to make reſcue. bid. f. 112. 
Rafal, Tit. Diftreſs 10. 


But if a lord come to diſtrain cattle which he 
ſees within his fee, and the tenant or any others, 
to prevent the diſtreſs, drive the cattle away out 


of the fee, the lord may follow them with freſh 
ſuit; and diftrain the cattle; and the tenant can- 


not juſtify a reſcaus of them, becauſe in the judg- 
ment of the law the diſtreſs is taken within his 
fee. Hugh's Grand Abridgment, 1 Part, p. 217. 
C. 21. 


But if the lord de coming to diſtrain, and have 


not ſight of the cattle within his fee, though the 
tenant Jo. them off on purpoſe, or if the cattle 
after 
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after the view go out of the fee of their own ac- 
cord, or if the tenant after the view removeth 
them for any other cauſe than to prevent the diſ- 
treſs ; then if the lord diftrain them out of his fee, 
the tenant may juſtify a reſcue. Co. 1 Par. Inſt. 
fol. 161. SY 
If the lord diſtrain out of his fee in lands not 
holden of him, the tenant may make reſcous, un- 
leſs in the caſes aforeſaid. Co. Lit. 161, a 
If reſcous be returned without ſhewing the place 
where reſcaus was made, it is void. Aad. Rep. 
112. pl. 562. 


' 


If a man come to diſtrain cattle damage-feaſant, 
and ſee the beaſts in his ground, and the owner of. 
the cattle drives them out before the diſtreſs taken; 
the owner of the ground cannot follow and take 
them, for if he do, the owner of the cattle ma 
reſcue them, for they muſt be damage-feaſant ; that 
is, doing hurt at the time of the diſtreſs taken, 
and the owner of the ground may bring his action 
of treſpaſs. Co. Lit. 161. 4. 5 

The lord cannot break open any gate that is 
locked, nor break open any incloſure to take 2 
diſtreſs: So that if a tenant lock up his gates, and 
incloſe his ground, ſo that the lord cannot come 
to diſtrain, if the rent be behind, and the lord 
have had actual poſſeſſion, this is a diſſeiſin. 
Coke, Ibid. But fee the late acts. 


A replevin (replegiare is compeunded of re and 
plegiare, viz. to re- deliver upon pledges or ſure» - 
ties) is grounded and granted upon a diſtreſs, and 


is a re- deliverance of it, that the thing diſtrained 
5 =: may 
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may remain with the firſt poſſeſſor, upon ſecurity 


given by him, to try the right with the detainer, 
and to anfwer in a courſe of law. | 


Goods may be replevied two-manner of ways, 


viz. By writ, which is by common law ; or 
plaint in the ſheriff*s court, which is by the ſta- 
tute : And the ſheriff ought to take two ſorts of 


pledges ; one by the common law, viz. Plegii de 


proſequendso ; and another by the ſtatute, viz: Plegtz 


de retorno habendo. And the party defiring of it, 


and giving ſuch ſecurity as is by law required, 


ſhall upon any diſtreſs made for rent, or otherwiſe, 


have his replevin. See Co. Lit. 145. 5. 


| For the eaſe and ſpeedy remedy of the country, 
in caſe of diſtreſſes where the cattle be pounded, 
the ſtatute hath provided, That every ſheriff at 
His own county-day, or within two months after 
-he firſt receives his patent, is to depute and pro- 


claim in his ſhire-town four deputies to make re- 
plevins within his county, which muſt reſide 


within twelve miles one of another ; on pain of | 
five pounds a month for every month they are 
wanting. „ 


So that when any man's goods are diftrained or 
impounded, he may repair to one of theſe ſheriff's 
deputies for that purpoſe ; and there he may have 
a replevin (upon Plegii de retorn' habend fi, &c.) 
to cauſe the goods diſtrained to be delivered to the 
owner. VVV | 

By the writ de replegiari factas which is at the 
common law, the ſheriff is commanded, taking 
the pledges of proſecution, to re-deliver the goods 


diſtrained to the owner: But fince the other, vix. 


by plaint in the ſheriff's court, is the readier and 
eaſter way, this writ is out of faſnion. 5 
e | --- 


| 
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In a replevin, he whoſe goods are diſtrained or 

impounded becomes the plaintiff, and declares 
againſt the other for unjuſtly taking and detaining 

his goods or cattle contra vad & pledg', fc. 

If a landlord diftrain, and carry the diſtreſs to 
hold, or out of the county, ſo that the ſheriff upon 
a replevin cannot re-deliver the goods, then, upon 

the ſheriff's return of the replevin, tenants 
have a writ of withernam directed to the ſheriff, to 
take as many of the lord's beaſts, or as much g 

in his keeping, till he have made deliverance of 
the firſt diſtreſs; and if the goods or cattle be 
conveyed to a fort or taſtle, the ſheriff may com- 
mand the power of the county, and beat it down, 
Raſtal, Tit. Diftreſs 7. - | 

If a diſtreſs be made in a franchiſe or bailiwick, 
the ſheriff is to direct his replevin to the bailif 
thereof to deliver them upon pledges, Sc. 
And if he make no anſwer, or return that he 
will make no deliverance, or the like, then the 
ſheriff may enter into the liberty and make de- 
liverance; and if the diſtreſs was taken without 
the liberty, and impounded within the liberty, 

r then the ſheriff may enter and make deliverance, 
8 and need not firſt to make out a warrant to the 
8 bailiff of the liberty. Stat. Marlebr. c. 21. 
) Weſtm. 1. c. 17. 2 Co. Inft. 140, 14. 
e The plaintiff in the replevin ought to have the 

property of the goods in him at the time of the 


le diſtreſs made; for if the defendant claim property, 
85 the ſheriff cannot replevy the diſtreſs, but the 
8 


property muſt be tried by writ de proprictate 
probanda. : „ 5 
So that if the defendant claim property in the 
goods diſtrained, then muſt the plaintiff in the re- 
K 2 plevin 
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plevin have a writ de proprietate probanda, directed 
to the ſheriff to try the property; and if the jury 
find for the plaintiff, then the defendant muſt 
make deliverance of the diſtreſs : And if it paſs 
for the defendant, the ſheriff can proceed no fur- 


ther unleſs the plaintiff bring a writ of replegiars 


Facias directed to the ſheriff, and then though he 
do return the property, yet it ſhall proceed to 


trial in the Common Pleas upon the iſſue of the 


property. Co. Lit. 145. 24 
And it is noted, That there are two kinds of 

property ; that is, a general property, which every 
abſolute owner hath; and a ſpecial property, as 
of goods pledged or taken to manure one's land, 
and the like; and of both theſe a replevin doth 
lie. Co. Lit. 145. 6. 5 | 
- But a man cannot claim property by his bailiff 
or ſervant. | 5 


The defendant in 2 replevin, that is, he that 


made the diſtreſs, may, if he ſee cauſe, bring a writ 


of recordare, and ſo remove the plaint upon the re- 


plevin out of the ſheriff's county court into the 
Common Pleas; and if the plaintiff declare not, 
he may have a return habend', And then if he 
declare not, a writ to inquire of damages. 2 Ca. 


Taft. 339. | 


- "And if a replevin be depending by writ out of | 


chancery, the plaintiff or defendant may remove 
the plea by a pore; and if the plea be depending 


in the county, the plaintiff may remove the ſame | 


without cauſe ;, but the defendant cannot move 
the ſame without cauſe; which muſt be inferted in 
the end of the wzit. 2 Co. Inſt. 339. Reg. Orig. 


him. 
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If a man by his deed grant a rent with a clauſe 
of diſtreſs, and grant further that he ſhall keep 
the goods diftrained againſt ſurcties and pledges 
till the rent be paid; this grant is not good, but 
the ſheriff may replevy the goods diſtrained not- 
withſtanding : For if fuch a diſtreſs ſhould be ir- 
repleviable, the current of replevins would be 
ſtopped, to the great damage of the ſubject, 

If the goods or cattle of ſeveral men be diſtrain- 
ed, they cannot join in a replevin, but every man 
muft have a ſeveral replevin ; for in a replevin it 
is a good plea to ſay, the property is to the plain- 
tiff and to a ſtranger; and where there be two 
plaintiffs, that the property is to one of them. 
Co. Lit. 145. „ * 

If a man take a diſtreſs in one county, and 
drive it into another, the owner of the cattle 
may ſue a replevin in which county he pleaſeth, 
Comp, Att. 131. | 3 

In a replevin, if it be of two cattle, one living, 
the other dead, the living ſhall be fiſt demanded. 
Finch, . „ 3 $- 24- | 
If the cattle of a feme ſele be taken, and after- 
wards ſhe taketh a huſband, he alone may ſue a 
replevin. Hd. Tk 

If the plaintiff in replevin do not ſet out the 
place where the diftre,s is taken as well as the 
town, his declaration will be nought, and the 
avowment may overthrow him upon a demurrer. 
Hob. Rep. 16. int Read and Hawkes. 

If a lord diſtrain his tenant wrongfully, altho 
the cattle be come back again to the owner, yet 
the tenant may have a replevin againft the lord, 
becauſe he cannot have an action of treſpaſs againſt 


BP 1 1 The 
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The plaintiff in a replevin ought to be careful 
in giving his inſtructions for it, for it muſt be 
certain in ſetting down the number and kinds of 
the cattle which are diftrained, otherwiſe the re- 
plevin is not good. 

The avowant is the element in a replevia ; 5 
that is, he that made the diſtreſs; and when he 
juſtifies in his plea for what cauſe he diſtrained, 
that plea is called his avewry. 

As if a landlord diſtrains for rent in arrear, and 
the tenant or owner of the cattle brings a replevin, 
and declares againſt him for unjuſtly taking and 
detaining his cattle, and the defendant juſtifies he 
took it in his own right, and ſo ſhewing the cauſe 
of his taking in his plea-; this is an avowry. 

_ But if the defendant took the diſtreſs for or in 
the rizht of another, then, woe he hath ſhewed 


the cauſe in his plea, he muſt make the gonzſancs 


or acknowledgment of the taking the diſtreſs, as 
being bailiff or ſervant unto him in whoſe right he 
took it. 1 

The court granted an attachment againſt the | 
under-ſheriff a Cumberland, for granting a reple- 
vin of goods diſtrained on a conviction for deer- 
2 E. 16 Ges. 2. Dominus Rex v. Mon- 

Bae, in B. N. Str. 1184. 

3 in London, defendant appears upon an 
elongata, plaintiff declares for taking guns in gquo- 
dam loco vocat the Minories in London; defen- 
dant pleaded Non cepit modo et forma, At the 


trial the plaintiff proved the taking at Rotherhithe 


in Surry; upon which it was objected, that the 
plaintiff had not proved his iſſue, for the place is 


material, and therefore part of the iſſue under 
made et firma, The counſel for the plaintiff ad- 


mitted 
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mitted that it was traverſable, but infiſted that'by 
not traverſing it particularly, the place was admit- 
ted, and could not be inſiſted on upon non cepit. 
But chief juſtice Pratt held, that where the plain- 
tiff avows at a different dre, in order to have a 
return, he muſt traverſe the place in the count, 
becauſe his avowry is inconſiſtent with it; but 
where he does not inſiſt upon a return, he may 
plead non cepit, and prove the taking to be at ano- 

ther place, for it is material. Whereupon plain- 


tiff was nonſuit. Hil. 8 Geo. 1. Jabnſon v. Weiher, 
at Guildball coram Pratt, C. J. Str. 307. | 


There are «four manners of avowries which a a 
lord may make upon a replevin : 

1. Avowry upon his very tenant. Co. Lit. g. 
#. 23% £30 -* 
2. Upon his very tenant by the manor where 
the tenant had but a particular eſtate. 3 
3. Upon his tenant by the manor where the 
lord had but a particular eſtate; and theſe thres 
are avowries at the common law. 
4. The lord may avow upon the matter in the 
land as within his fee: This is provided by Stat. 
21 H. 8. c. 19. and is the ſafeſt way for the be- 
nefit of the lord; for by this ſtatute the lord may 
avow the taking a diſtreſs, as in lands holden or 
him within his fee, without naming of any perſon 
in cert.in; which by the common law they could 
not do, but were thereby compelled to avow upen 
a perſon in certain, which often proved much to 
their damage and prejudice : For by the ſecret 
fines, recoveries,” grants aud conveyances, Which 
the tenants uſed purpoſely t frame io defrand 
their lords, they: were ignorant upon wWwhon ce 
1 4 make 
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make their legal avowry ; Which i inconveniencies 
the forementioned ſtatute hath prevented. ; 

Now im an avowry upon this ſtature, the plain- 
tiff in the replevin, be he tenant for years or 
| otherwife, may have every fufficient anfwer and 
aid, and every other advantage in the law to the 
avowry, diſclaims only excepted ; for becauſe the 
avowry is made upon no certain perſon, he cannot 
diſclaim. 

And if ſuch plaintiffs be nonfuit or barred, or 
overthrown by the avawry, then the defendant or 
avowant ſhall recover eoſts and damages againſt 
the plaintiff, as the plaintiff ſhould have done, 
Vf he had recovered in the replevin againſt the 
avowant. | 

IF any avowry is made for rent, and it appears 
by the party's own ſhewing that part of it is not 
yet due, yet the avowry may be good for the reſi- 
due. 1 Saund. 38 5. 

But if it appears, that an avowant has title only 
to two parts of the rent, for which he OT, the 
whole avowry ſhall abate. Idem 286. 5 

Allo in an avowry for rent, and nomine pane to- 
gether, without alledging any demand of rent, the 
avowry is good for the rent, although it is ill for 

the penalty. id. | 

| - Avowry for rent due at a later day, is not a bar 
in avowry for rent due at a former day ; neither 
is a recovery in debt ſor rent due at a later day, a 
bar ia debt for rent due at a former day, as an ac- 
G er is. I Lev. 43. 

levin, the defendant pleaded they were 

the N © of a ſtranger; whereupon the plaintiff 
demurted, becauſe it was only a plea in abatement. 
* court faid, It was r either in * or abate- 
ment, 
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ment, and that there needed no ayowry for a re- 
turn, becauſe the beaſts being not the plaintiff's, 
the arowant is to have the return; and the judg- 
ment was given for the defendant. 2 Lev. 92. 
See before, Stat. 17 Car. 2. at the end of Chep. 
IV. 

If a tenant hath rent behind for divers years, 
and makes a feoffment in fee, and the lord ac- 
cept the rent or ſervice of the feoffee due in his 
time, he ſhall loſe the arrearages of his rent due in 
the time of the feoffor : For after ſuch accept- 
ance, the lord cannot avow upon the feoffor, nor 
upon the feoffee, for the arrearages due in the time 
of the feoffor ; but if the feoffor dieth, although 
the lord accept the rent or ſervice by the hands of 
the feoffee due in his time, yet he ſhall not loſe 
the arrearages, becauſe he is now by the law 
compelled to avow upon the feoffee ; 1 wh 
the law injoins him to, ſhall not be * 
unto him. 

If the plaintiff in a replevin be nonſuit, or 
otherwiſe by avowry barred or overthrown ; then 
the defendant or avowant ſhall recover coſts and 
damages againſt the plaintiff, as the plaintiff 
ſhould have done or had, if he had recovered 
in the replevin againſt the avowaut. See be- 
fore, Chap. IV. f 

Defendant in replevin may plead property in a 
{ranger either in bar or abatement. And where 
a a collateral matter is pleaded in, abatement, the 
deſendant ſhall not have a return without making 

an ayowry; but where the plea in abatament i: is to 
the point of the action as property is, the defendant 

mall have a return without ayowry. : For . 
dhe ä in the defendant or a ſtranger, t 


K 5 | defendant 
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defendant ought to have a return, becauſe he had. 
the poſſeſſion which was illegally taken from him 
by the replevin, when the plaintiff had no right. 


Fil. 4 V. & M. Butcher v. Forter, in B. R. 
Salk. * Lord Raym. 217. 

Error of a judgment in 70 B. in replevin, for 
cattle taken the 26 Sept. The defendant avowed 
the taking as a diſtreſs for rent reſerved on a leaſe 
for years, which was made under the title of Chri- 
flapber late duke of Albemarle, and for the rent of 
two years and an half, ending at Michaelmas 29 
Sept. &c. he avowed. And this was now aſſigned 
for error; for the diſtreſs was male before Hi- 
 chaelmas, when the rent was in arrear ; and not- 
withſtanding that, it was urged by Miountague, 
That the diftreſs was well made for the rent of 
two years; yet the court without difficulty re- 
verſed the judgment; for the avowry is for one 
intire rent, and the judgment accordingly ; but 

| before judgment, the avowant might have abated 
- his own avowry for the half- year, and prayed 
* for the reſidue, and this would have 
en good. Judgment reverſed ni cauſa, But 
afterwards the record was amended in C. B. 
Mich. g W. 3. Richards and Corneford, in B. R. 
Compns's Rep. 42. pl. 26. Lord Raym. 255. 

Plaintiff in replevin declares — taking of his 
cattle in a certain place called B. The defendant 
pleads in abatement, That he took them in a cer- 
rain place called C. Abſque hoc, quod cepit in pred” 
laco vocat B. prout, &c. and pro returno habends he 
avows, &c. The plaintiff confeſſed the caption 
to be in C. and thereupon the avowant had judg- 
ment, that' the writ ſhould abate, and for the re- 

turn of che cattle. On: A motion that the avowant 
1 f 5 might 


might have his coſts, it was reſolved by the court, 
that he ſhould not; for the ſtatute of 21 H. 8. c. 
19. does not extend to this caſe, but gives coſts 
only when the plaintiff is nonſuited; and the Stat. 
7 H. 8. c. 4. gives coſts only when the plaintiff 
is barred; but here the plaintiff is neither barred 
nor nonſuited, but the writ only abates; and he 
may have a new writ, and is not put to his ſecond 
deliverance. T. 1 Ann. Smith and Walgrave, in B. 
R. in Replevin, Comyns's Rep. 122. pl. 85. 2 Lord 


m. 

Sheriff may juſtify by grant of a replevin, without 
ſhewing the property of the goods to be in the 
plaintiff: Treſpaſs for taking two bullocks, &c. 


of the plaintiff. The defendant Davies, as to all 


but the taking the ſaid bullocks, pleads Net guilty-; 
and as to the taking them he juſtifies, for that be- 
fore the taking, the other defendant Evan Watts 


came before him, then ſheriff of Com” Radnor, and 


made his complaint againſt the plaintiff in a plea of 
taking and unjuſtly detaining the cattle, and found 
pledges to proſecute the ſaid plaint, and to return 
the cattle, if a return ſhould be adjudged, and 
prayed a warrant to replevy the ſame. Whereupon 
he made his precept -to the other defendant S. 
Price his ſpecial bailiff to replevy the ſame ; and 


the plaintiff ſhould appear at the next county 
court to anſwer the ſaid Evan Watts in the ſaid 


plea; which ſaid precept, before the return and 
before the taking, he delivered to the faid S. Price, 
who by virtue of it, at the time and place, took 
the cattle, and the plaintiff not claiming property 


delivered them to the defendant, and ſummgned 


the plaintiff to appear at the next county court, 
to anſwer Watts in the (aid plea, for taking and 


6 diſtraining 
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diſtraining his cattle, and then returned his pre- 
cept executed as aforeſaid, he being ſheriff at 


taking and return of precept, which is the fame 
taking, &c. 


The defendant Evan Watts pleads not guilty 
generally. 

Defendant Selby Price, as to all but taking, pleads 
Not guilty, and as to that Jaſlifies by virtue of the 


Precept ſupra. 


The plaintiff demurs to both pleas, and ſhews 


for cale; that the defendants do not alledge that 


the cattle were the proper cattle of the ſaid Evan 


 TWWitts, or that he claimed property or title to them, 
or that hey wo in his poſſeſſion, or ſhewn by 
bim to the 


the plaintiff out of his poſſeſſion. 


eriff or bailiff, or were diſtrained by 


2dly, T hat the plea doth not mention what 


9 pledges by name were found. 


dy, That it is not alledged plaintiff had notice 


a ot he plaint or replevin. 


m. That the plea amounts to the general 
iſſue, | 
| The defendants join in demurrer. Cur? held 


. the plea 2 and gave judgment for the defen- 


dants. 11 Gro. 2. Milles v. Davies, Evan 
Watts and Selby Price, alias Rees, in Scacc. Comyns's 
3 590. pl. 258. 
or the learning of avowries, ſee D Anvers's 
General dbridgment, Tit. Avowry, fel. 644, 80 57 
wy. 
When the defendant in replevin oder conu- 
© Cayce, and avows, that the property is in himſelf, 
it . ſeems to be ſufficient without a ; traverſe, 


ere, Rep. 247- pl. 1 37- 


131, 


2 4. >» By 
-6C®:& 
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ente 


By the Stat. 11 Georgi 2. p. 578. mau, 
HEREAS great difficulties eden 


T bat 

W. ariſe in making avowries or conuſance 
<< upon diſtreſſes for rent, quit-rents, reliefs, 
cc heriots and other ſervices; it is enacted, That 
e from and after the ſaid rweaty-fourth day of 
June one thouſand ſeven hundred and thixty- 
<« eight, it ſhall and may be lawful. to and for at 
„ defendants in replevin to avow or make conu- 
« ſance generally, that the plaintiff in replevin, 
“ or other tenant of the lands and as Te 
<« whereon ſuch diſtreſs was made, enjoyed the 
«« ſame under a grant or demiſe at ſuch a.certain 
<« rent during the time wherein the rent diſtrain- 
c ed for incurred, which rent was then, and;ſfill 
remains due; or that the place where the 1. 
< treſs was taken, was parcel of ſuch certain te- 
© nements, held of ſuch honour, lordſhip or ma- 
nor, for which tenements the rent, relief, he- 

riot, or other ſervice diſtrained for, was at the 
time of ſuch diſtreſs, and ſtill remains due, 
« without further ſetting forth the grant, tenure, 
„ demiſe, or title of ſuch landlord or landlords, 
e leſſor or leſſors, owner or owners of ſuch ma- 
nor ; any law or uſage to the contrary.got- 
_< withſtanding: And if the plaintiff or plaintiffs 
in ſuch action ſhall become nonſuit, diſcontinue 
* his, her or their aCtion, or have judgment given 
againſt him, her or them, the defendant. gf, de- 


« fendants in ſuch replevin ſhall | recover double 
_ *© coſts of ſuit, 


cc 


t 


4 
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&« And to prevent vexatious replevins of diſ- 
cc treſſes taken for rent, it is enacted, That from 
<« and after the ſaid twenty-fourth day of June 
ce one thouſand ſeven hundred and thirty-eight, 
« all ſheriffs, and other officers having authority 
cc to grant replevins, may and ſhall, in every re- 
c plevin of a diſtreſs for rent, take, in their 


 « own names, from the plaintiff, and two re- 


c ſponſible perſons, as ſureties, a bond in double 
«© the value of the goods diſtrained, (ſuch value 
<< to be aſcertained by the oath of one or more 
& credible witneſs or witneſſes not intereſted in the 
& goods or diſtreſs; which oath the perſon grant- 
« ing ſuch replevin is hereby authoriſed and re- 
c quired to adminiſter) and conditioned for pro- 
c ſecuting the ſuit with effect and without delay, 


* and for duly returning the goods and chattels 


c diſtrained, in caſe a return ſhall be awarded, 
<< before any deliverance be made of the diſtreſs ; 
c and that ſuch ſheriff, or other officer as afore- 


< faid, taking any ſuch bond, ſhall, at the requeſt 
c and coſts of the avowant, or perſon making 
„ conuſance, aſſign ſuch bond to the avowant or 


ce perſon aforeſaid, by indorſing the fame, and at- 


C teſting it under his hand and ſeal in the preſence 


„ of two or more credible witneſſes; which may 
„ be done without any ſtamp, provided the aſ- 
“ ſignment ſo indorſed be duly ſtamped before 
© any action brought thereupon ; and if the bond 
c ſo taken and atfigned be forfeited, the avowant 
&© or perſon making conuſance, may bring an ac- 
tion, and recover thereupon in his own name; 
« and the court, where ſuch action ſhall be 
& brought, may, by a rule of the ſame court, 


_ & vive ſuch relief to the parties upon ſuch bond, 
| | cc as 


a 
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c as may be agreeable to juſtice and reaſon; and 


« ſuch rule ſhall have the nature and effect of a 


„ defeazance to ſuch bond.” 


CHAP. . 


In what Caſes a tenant or "other Perſon ſhall ” 
ſaid to commit Waſte in Houſes, Gardens, 


Woods, Paſtures, Orchards, &c. and what 


Waſte ſpall be puniſhable, and what not. 


_ orchards, dove-houſes, parks, warrens, fiſh-ponds, 
trees, woods, lands, &c, to the prejudice of the 


heir, or of him in remainder of reverſion. 


A licence or conſent is * here to be 


wanting. 


The leſſor by law may enter at ſeaſonable 


times, to ſee whether any waſte is committed: 


And if the leſſee hinders his entering, the leſſor 


may bring his action on the caſe. 


There are two kinds of waſte, voluntary and 
permiſſrve. Voluntary, by commiſſion or by pulling 


down, &c. Permiſſive, by negligence or omiſſion, 
as in not repairing. Both are equally injurious 
to him that hath the inheritance. 


It concerns every tenant, of what nature ſoever 


his tenure be, to be very careful of committing 
waſte; for he may in committing waſte ſoon be- 


come obnoxious to the law, and incur great 


* 


I ſhall 


W AS TE (vaſtum a vaflande, to waſte) is 2 
ſpoil or deſtruction in houſes, gardens or 


| 
| 
| 
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Thall therefore, by way of caution, ſhew you 


in what caſes a tenant may commit waſte, ſo as 
to render himſelf liable to loſs and puniſhment ; 
and then how far a tenant may act upon his own 
tenure, and not commit any puniſhable waſte. 
f a tenant for life or years, or in dower, do 
pull down any of the houſes or tenements, or ſuf- 
fer them to be uncovered, to the rotting or de- 
ſtroying of the timber or materials of the houſe, 
this | is waſte. Co. Lit. 53. 
So likewiſe if glaſs windows be broken down or 
carried away, it is waſte, though the tenant glazed 
chem himſelf, for the glaſs is part of the houſe. 
It is alſo waſte to take away wainſcot, if it be fixed 


to the walls or poſts of the houſe. 


It is likewiſe waſte to take away doors or win- 
dows, or any thing annexed or fixed to the free- 


hold, although the tenant fixed them there 


himſelf. 
If a tenant build a new houſe 4 none was 


before, i it is waſte ; and if he ſuffer it to be waſted, 


it is a new waſte, 
The pulling down a n or awdwall of 


an houſe, is waſte. Co. Lit. 53. 


If atenant of a park, warren, N or the 
like, do not leave ſuch ſufficient ſtores as he found 
when he entered, it is waſte ; and ſo it is to ſuffer 
a park-pale to decay, whereby the deer are Joſt or 
diſperſed. 


' Tenants have a ſpecial property in trees, as the 
ſhade, maſt, c. So that the landlord cannot 


enter upon the ground and cut down timber, un- 


leſs he has reſerved fuch a power, or the leaſe is 


of the land, excepting the trees; and for this, 
vice 1 Lord Raym, 552. 2 Salk. 638. pl. Cam. 
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R 1. bl 44. 11 Mod. 18. pl. 5. 12 Mad. 
48 ef, 152. e n Ref 
If the tenant ſuffer the houſes to be waſted, 


then fell timber to repair them, this is 2 Wale 


waſte. Co. Lit. 5 | 

W afte is prank? in houſes, gardens and tim- 
ber-trees ; that is, oak, aſh” 2 which are 
counted timber generally in all places; except in 
ſome copyholds elm is not. | 

Now theſe timber-trees are ſaid to be waſted, 
either by cutting them down, lopping or topping 
them, or any otherwiſe decaying the timber. 

And in ſome counties where timber is. Tres, 
beech is accounted timber, or other trees uſed fo 
building houſes ; and there the i of op 
wore. Idem. 


To eut don any trees, as 3 birch 6 or a 
like, which ſtand and grow in the defence and 
within view of the dwelling-houſe, is waſte; © 

It is a waſte to cut down hazels which grow 
not under the great trees, but in a quarter of the 
wood by themſelves. | 

If a tenant grub up or deftroy 2 quick ſenes of 
white thorn, it is waſte, Co. 2 Int, . 53. 

Burning of a houſe by negligence or miſchance 
was waſte, but is ſince made otherwiſe ; yet if it 
happen through the negligence of a ſervant, fuch 
ſervant forfeits 100 J. or to be ſent to the work- 


houſe for eighteen months. See at the latter end 
of this treatiſe. | 


Where there is a wood, and nothing grow gr ag 
there but underwood, the tenant cannot cut 
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But if it be a wood where great trees grow 
amongſt the underwood, there he may cut all the 
underwood. 

It is waſte to cut a if they bear — 
though they lie along the ground. 

It is alſo waſte to cut damſin- trees, or any 
fruit-trees growing in a garden or orchard. 

To dig for gravel, chalk, clay, brick, earth or 
ſtones, or the like, i is waſte; and ſo it is if a tenant 


dig for any mines which were not open at the 
time of the leaſe made. 


To ſuffer a bank or wall of the ſea to be in de- 
cay, ſo that by the flux and reflux of the ſea the 
marſh is overflown, ſo that it becomes unprofit- 
able, i is waſte, 

But if the ſea break in ſuddenly by a violent 

tempeſt, It is no waſte, | 
It is Waſle alto if a tenant ſuffer the banks of 
any river or water to decay, whereby the ground 
is ſurrounded, or becomes unprofitable ; ſo it is 
to ſuffer paſture-ground to be ſurrounded ſo as it 
becomes ruſhy, or arable land, fo that it becomes 
tough clay. 

It is waſte for any tenant to convert arable land 

into wood, or meadow into arable. 

* puniſhment in - waſte is treble damages, 
and forfeiture of the place waſted. Stat de Glec. 
„ 

There is voluntary — actual waſte, nl per- 
miſfive waſte, See þ. 207 

An action of waſte liech againſt a tenant by the 
eurteſy, tenant for life or years, half a year, or 
tenant in dower, by him that hath the eſtate of 
inheritance, in any of all theſe caſes beſore- men- 


tioned, ” 
m_ But 
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But waſte doth not lie againſt a guardian in ſo- 
but an action of account or treſpaſs. 
"Neither doth waſte lie againſt a tenant by 
elegit, ſtatute-merchant or the ſtaple; but an 
action of account after the debt "ach damages 
levied. | 
Waſte doth not lie againſt a tenant at will; 
but if ſuch tenant voluntarily pull down houſes, 
or cut down timber-trees, or the like, in this cafe 
the lord may have an action of treſpaſs againſt him, 
Co. Lit. 54. 
But againſt a tenant in mortgage, either an ac- 
tion of waſte or an account will lie againſt him, 
becauſe his eſtate is conditional, Ney's . | 
p. 5 fo | 
| 12 two or more joint-tenants or tenants in com- 
mon be in a houſe, and one will repair the houſe. 
and the other will not; in that caſe, he that will 
repair it, may have a writ de reparatione facienda. 
If a landlord covenant to repair the houſe, and 5 
doth it not, in this caſe the leſſee may cut timber 
growing upon the ground, and repair it, though he 
be not compellable thereunto, and ſhall not be 
puniſhable in waſte for ſo doing. 
No man can have an action of waſte, unleſs he 
hath the immediate eftate of inheritance; .but 
ſometimes another ſhall join with him. Co. 
Lit. 53. | 
As if a reverſion be granted to two, and the 
heirs of the one, they two ſhall join in an action. 
of waſte. | 
In like manner the ſurviving copartners, and | 
2 tenant by the curtely ſhall join in an 1 action of. 
„ 


5 „ 
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If a tenant for years commit waſte and die, an 

action of waſte lieth againſt his executors or ad- 

miniſtrators for waſte done before their time. 

If there be two copartners of a reverſion, and one 
of them dies, the aunt and niece ſhall join in an 
action of waſte, Kitch. f. 244. 1 

If a tenant for life commit waſte, and after ſur- 
render his eſtate, and the leſſor accepts it, the leſſee 
is diſcharged of the waſte. ES 

If a ftranger commits waſte upon the lands 
which one holdeth for life or years, the tenant 
{hall ſuffer for it, and is left to take his remedy 
over, againſt him that did it. 
If a landlord covenant to deliver timber out of 
the ſame. land to repair the houſe let, and will not 
deliver it, and for defect thereof the tenant will 
not repair it, but ſuffers the houſe to fall down, 
this is waſte in the tenant, and he is puniſhable 
for it, for he might have juſtified cutting the tim- 
ber himſelf, my 

But if the timber be to be taken out of the 
lands, and be not delivered, then the tenant is 
excuſable if he ſuffers the houſe to fall, and no 
action of waſte lies againft him. EEE 
Ik a fingle woman rents lands and marries, and 
her huſband commits waſte and dies, ſhe ſhall be 
puniſhed for this waſte done by her huſband. 
Lem. e . : 
But if a leaſe be made to a man and his wiſe, 
and her huſband commits waſte and dies; in this 
caſe the wife ſhall not be puniſhed for ſuch 
waſte, unleſs ſhe agrees to the eſtate, for ſhe 
| ſhall.,,not. be prejudiced by her huſband's act 


If 


during coverture. 
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If a woman be tenant for her life, and marries, 
and her huſband commits waſte, and the wife 
dieth, the man is not puniſhable for this waſte: 
But if a woman be poſſeſſed of a term of years, 
and takes a huſband, who commits waſte, and the 
wife dies; here the man is liable to an action of 
wafte, for the wafte by him committed, becauſe 
he enjoyeth the term of the leaſe. Co. Lit. 54. 

If a man makes a leaſe for liſe or years, and 
after grants the reverſion for years, the leſſor ſhall 
have no action of waſte during the years; for he 
himſelf hath granted away the reverſion, in reſpect 
whereof he is to maintain his action. 

If an action of waſte be brought, and the term 
end while it is depending, yet the writ ſhall not 


abate ; for although the plaintiff cannot recover 


the place waſted, yet he ſhall recover the treblę 
damages. 

Likewiſe if one by "ALE for term of another” 8 
life, and makes waſte, and afterwards the c 
qui vie dies, here the leſſor ſhall recover treble da- 
mages, but cannot recover the place waſted, for 


that falls to him by the death of the cui qui vie. 


Co. 1 Par. Inft. f. 285. 
If waſte be done in one corner of a wood, that 
place only which is waſted ſhall be recovered : 2 


But if it be done here and there about the wood, 1 


then the whole wood ſhall be recovered, or N 


much wherein the waſte parſim is done. Eo. 
Lit. 54. | | 


covered wherein there is waſte done. 
If a man make waſte in cutting trees which 


row in hedge-rows which incloſe paſtures, ho- 


thing ſhall be recoyercd but the place waſted ; 


chat 5 


And ſo in houſes, ſo many rooms ſhall be re- 
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that is, the circuit of the roots, and not the whole 
paſture; but if trees grow ſcatteringly about the 
paſture, then the whole paſture is forfeited if they 
be cut. Pract. Reg. 654. B. R. 

It is a good plea in bar to a writ of waſte, to 
fay that the houſe fell by a ſudden tempeſt, altho” 
the tenant did covenant to repair it ; but it is no 

lea in an action of covenant. 

It is alſo a good plea in a writ of waſte, to ſay 
that the houſe was ruinous at the time of the 
leaſe making, and the timber fo putrified and rot- 
ten that it fell. „ | 
It is alſo a good plea, to ſay that the plaintiff 
had entered upon the land, before which entry. no 
waſte was made; or that he ſurrendered, and the 
plaintiff did accept, before which time no waſte 
was made. £2 „ 

If a tenant doth waſte, and afterwards ſurren- 
der, and the leſſor agrees, yet the leſſor may have 
an action of waſte, and recover treble damages. 
Co. 1 Par. Inſt. f. 285. - | 5 

If an action of waſte be brought by huſband 
and wife in remainder in ſpecial tail, and the wife 
dieth (the ſuit depending) without iſſue; in this 
Caſe the writ of waſte ſhall abate. 

If a leaſe be made to hold to one without any 
| Impeachment of waſte, the leflee may cut down 
trees, and convert them to his own uſe: But if 
the words be, to hold without impeachment of 
any action of waſte ; in this caſe, if the leſſee cut 
down trees, the leſſor may have them. Co. Lit. 
220. and vide Lewis Bowles's and Herlakenden's 
Caſes. „„ 
If a tenant for life grant a rent- charge, and 
after doth waſte, and the leſſor recover in an ac- 
tion 
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tion of waſte, he ſhall hold the land charged du- 
ring the life of the tenant for life; but if the 
rent were granted after the waſte done, the leſſor 
mall then avoid the grant made by the leſſes for 
life. Co. Lit. 223, 224. 
If a tenant in fee releaſe to his tenant for life | 

all his right, yet he ſhall have an action of waſte, 
Idem 345. 

And if a tenant in tail make a leaſe for his own 
life, yet he ſhall have an action of waſte. | 

But if there be a tenant for life, the remainder 
to another in tail, and he in the remainder releaſe 
to the tenant for life all his right and eſtate in the 
land, he cannot afterwards have an action of 
waſte. 

If the grantee of a reverſion bring an action of 
waſte, the leſſee may plead generally, that he hath 
nothing in the reverſion. 

If a leflee before his term begin, enters into the 
land let to him, and do an act which amounteth _ 
_ unto waſte, the leſſor ſhall not have an action of 
waſte for che ſame. 

None mall have judgment to recover in an ac- 
tion of waſte, where the waſte comes: but to 12 d. 
or ſuch a ſmall ſum. 

If waſte be done upon lands le for a term of 
years or life, by one againſt whom the leſſee can 
have no remedy in law for committing the ſame 
waſte, the leſſee in ſuch caſe is not puniſhable for 
the ſame b 5 the leſſor, except there be a ſpecial 
covenant in the leaſe, that he ſhall not permit nor 
ſuffer waſte to be done. Co. Lit. 303. 

Tf the houſe be uncovered when the tenant 
cometh in, it is no waſte in the tenant if he ſuffer 
it to fall down, 


The 
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I be riſing of a new frame of a houſe which 
was never covered, is no waſte, If a houſe fall 

by a ſudden tempeſt, or be burnt by lightning, or 

_ deſtroyed by enemies, or the like, without any de- 

fault of the tenant, or was ruinous at his coming 

in, and fall down ; this is no waſte. 

And the tenant may build the fame again with 
ſuch materials as remain, and with other timber 
growing upon the ground ; but he muſt not make 
the houſe any larger than it was, for if he do, it is 
waſte. 

If a tenant fix a kane and not to the walls 
nor poſts of the houſe, if he take it away within 
his term, it is no waſte, 

I a tenant in fee fix a furnace in the middle of 
the houſe, the heir ſhall have it, and not the 
executors. | 

If a houſe fall by a great wind or tempeſt, the 
leſſor ſhall have the timber, for it is no waſte, and 
the leſſee is not bound to build it up again. 

1 in chancery for waſte, vide antea. 

Digging of land by a 3 tenant is waſte. 
Dyer 361. Lit. Rep 

But not if it be Br — the ground; Vet 
if a copyholder build a new houſe upon part of 
the land, it has been adjudged a forfeiture ; for 


though the land is bettered, m_ it is in another © 


kind. Id. & 22 H. 6. 
A lefſee of land made it a hop-ground, and it 
was adjudged waſte. Lit. Rep. Ibid. Although 
one acre now was better than three before; but 
it was in another kind. 
To pull down an houſe is waſte; but if the te- 
nant build it up again before an aQtion brought, 
he may plead that ſpecially, 1 Med. Rep. 94- 


=: 
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To pull down a malt-mill, and build a corn- 
mill, it is waſte. Idem. Co. Lit. 53. 1 Rab. 
507. 2 Rol. 815. | RS" a 
if a houſe could net be repaired without pul- 
ling it down, it muſt be pleaded ſpecially. x 
Mod. Rep. 94. | ET | | 
Waite in the houſe is wafte in the curtilage, | 
and waſte in the hall is waſte in the whole houſe. | 
dem. | 5 5 | 
To convert a brewhouſe into tenements is waſte 
alſo, although they be of greater value, - x 
Lev. Zo. oe? e eee 
As is obſerved before, if a tenant make waſte in 
cutting of wood or timber contrary to the provi- 
ſoes, exceptions or covenants in his leaſe; for 
ſuch a breach the landlord may bring his action 
or covenant before the end of the term. | 
Now waſte is a forfeiture, but if a copy- 
holder by cuſtom hath been fined, or removed. 
it, that proves that it is no forfeiture ; for 
where the law gives the lord another Recom- 
pence, it will not make a forfeiture : And the 
lord may purſue a copyholder with amercia- 
ments till he pluck up a hedge. Lit. Rep, 
207. | LEED 


Concerning the Deftirufion of Cm, Mood, ; 
—_— 


By Stat. 43 Elix. c. 7. ſe. 1. All lewd pexſons, 
which ſhall cut or unlawfully take away. any. 
corn growing, or rob any orchards or gardens, - 
or break or cut any hedge, pales, rails or fence, - 

or dig, pull up or take up, any ſruit trees, to 
| . the 
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40 


«6 


the intent to take the ſame away, or ſhall cut 


cor fpoil any woods or underwoods, poles or 
trees ſtanding, not being felony, and their pro- 


curers or receivers knowing the fame, being 
convicted by confeflion, or one witneſs, before 
ſome juſtice of peace, mayor or other head of- 


ficer, where the offence ſhall be committed, or 


the party apprehended, ſhall give ſuch recom- 
pence for the damages as by ſuch head officer 
or juſtice of peace ſhall be appointed, for the 


firſt fault; and it ſuch offenders ſhall be thought 


in the diſeretion of the juſtice, c. not able, 


or do not make ſatisfaction for the damages, 


the juſtice, &c. ſhall commit the offenders to 
ſome conſtable or other inferior officers of the 


city, Sc. or hamlet where the offence ſhall be 
«© committed, or the party apprehended, to be 
whipped ; and for every ſuch offence for which 
the offenders ſhall be eftſoons committed, and 
to receive the ſaid puniſhment of whipping.” 


By Sect. 2. If any conftable or inferior of- 


ficer do not, at the command of any juſtice of 


peace or other head officer, execute by himſelf 
or ſome other the puniſiment limited by this ſta- 


' tute, it ſhall be lawful for the juſtice to com- 
mit the conſtable, &c. to the common gaol, 


until the offenders be by the ſaid conſtable, or 


«< by his procurement whipped,” 


> 


„ any the offences aforeſaid done unto himſelf, 


By See. 3. Provided that no juſtice of peace, 
or —— head officer, do execute this ſtatute for 


46 unleſs he be aſſiſted with one or more other 


6d 


64' juſtices of the pence 1 whom the offence doth not 


ene 
By 


[ 
K 


Ch. 6. Landlozds and Tenants. 219 


By Stat. 15 Car. 2. c. 2. ſ. 2. Every con- 
c ſtable or other perſon ſhall have power to ap- 


e prehend all perſons they ſhall ſuſpect, having 


1 or carrying away any burden of wood, bark or 
« baſt of any trees, or any gates, ſtiles, poſts, 
<« pales, rails or hedge-wood, broom or furze 
« and by warrant of one juſtice of peace any of- 
<« ficer ſhall have power to ſearch the houſes or 
« other places of all perſons they ſhall ſuſpect to 
« have any wood, poles, young trees or bark or 
e baſt of trees, or any gates, c. and where they 
e ſhall find any ſuch, to apprehend all perſons ſuſ- 


e pected for taking the ſame, and them to carry 


&« before a juſtice of peace: and if they do not 
& give a good account, how they came by ſuch 
« wood, Cc. or ſhall not within ſome convenient 


time, to be ſet by the juſtice, produce the party 


« of whom they bought the ſame, or ſome witneſs 
6 to depoſe ſuch ſale of the wood, &c, they ſhall 
e be convicted of the offence of cutting and ſpoil- 


ing of the ſame woods, Sc. within the ſtatute, 


« 43 El. 7. 1 
By Sect. 3. Every perſon convicted ſhall for 


the firſt offence give the owner ſuch damages 


« as the juſtice ſhall appoint, and pay down to 
<« the overſeers of the poor ſuch ſum, not exceed- 
e ing 105. as the juſtices ſhall think meet: And 


« if ſuch offender do not make ſatis faction to the 


« owner, and pay ta the poor, in manner afore- 
« ſaid, the juſtice ſhall commit him to the houſe 
& of correction, not exceeding one month, or to 
„ be whipped by the conſtable. And if ſuch 
<«« perſon cal again commit the ſaid offence, and 
« be convicted, he ſhall be ſent to the houſe of 
correction for one month, and kept to hard la- 

| 2 66 bour. 
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bour. And if ſuch perſon ſhall again commit 
the ſaid offence, and be convicted the third time, 
he ſhall be deemed an incorrigible rogue.” 

By Sect. 4. Whoſoever ſhall buy any bur- 
dens of wood, poles or ſticks, which may be 
juſtly ſuſpected to have been unlawfully come 
by, it ſhall] be lawful, for one juſtice, upon 
complaint, to examine the matter upon cath ; 
and if they ſhall find that the ſame was bought 
of a perſon who might juſtly be ſuſpected to 
have unlawfully come by the fame, and that 
the ſame was unlawfully come by, the juſtice 
ſhall award the party to pay treble the value to 
the party from whom the ſame was unlawfully 
taken, and in default of preſent payment, to iſſue 


warrants to levy the ſame by diſtreſs and ſale of 


goods, and in default of diſtreſs, to commit the 
party to gaol, there to remain one month.” 


By Se. 5. No perſon ſhall be queſtioned 


for any thing upon this Jaw, that hath been pu- 
niſhed for the ſame by any former law ; nor 
unjeſs he be queſtioned within fix weeks after 
the offence.” | 

By Stat. 22 & 23 Car. 2. c. 7. ſ. 5. If any 


perſon ſhall in the night-time maliciouſly and 


© unlawfully maim, wound or hurt, any horſes, 
40 


ſhcep or other cattle, whereby the ſame ſhall 
not be killed, or ſhall deſtroy any plantations 


of trees, r throw down any incloſures, fuch } 


offenders ſ12!! forfeit unto the party grieved 
trale the damage, to be recovered by action 
of treſhaſs, or upon the cafe, at common law.” | 
B, Sec. G. * Upon requeſt of the party in- 
jured, any three juſtices of peace {whereof one 
of the quorum) may inquire, as well by the 
„ e oaths 


= 


* overthrown in the night, by 13 Edw, 1. c. 46. 


66 n of ſuch offence within fix months.“ 
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oaths of twelve men as by examination of wit- 
neſſes, and iſſue out warrants, as well for tbe 
ſummoning of jurors, as for the apprehending 
of perſons ſuſpected, and to take their exami- 
nation, as alſo to cauſe other perſons to appear 
and give information upon oath concernirg the 
premiſſes; ſo as no perſon be proceeded againſt 
for any offence concerning which he ſhall be 
examined as a witneſs, and ſhall make a true 
diſcovery thereof ; and in caſe any perſon ſhall 
refuſe to be examined, being duly ſummon- 
ed ; it ſhall be lawful for the juſtices to com- 
mit the party ſo refuſing to the common gaol, 
until he ſhall ſubmit to be examined Upon 
oath.” 
By Sec. 7. Provided that no perſon, who 
ſhall be puniſhed for any offence by this act, 
ſhall be puniſhed for the ſame by any other 
law; nor ſhall be queſtioned for the ſame, un- 
leſs he be proceeded againſt within fix months 
after the offence.” 
By 1 Geo. c. 48. /. 1. © If any perſon ſhall ma- 
liciouſly break down, cut up, bark, deſtroy or 


* ſpoil, any timber-tree, fruit-tree, or other tree, 


the perſon damaged ſhall receive ſuch fatisfac- 
tion from the inhabitants of the pariſh, town, 
hamlet, vill, or place, to be viewed, and coſts 
to be recovered, in the ſame manner as hedges 


and where ſuch offence ſhall be committed in 
Scotiand, to be recovered by way of ſummar ac- 
tion, as damages in other caſes of riot; unleſs 


the party offending ſhall by ſuch pariſh, &c. be 
L3 By 
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By Se. 2. Any two juſtices of the county, 
« Hc. or the juſtices in ſeſſions, on complaint by 
« any inhabitant of ſuch pariſh, c. or of the 
« owner of the trees, or of any other, may cauſe 
« ſuch offender to be apprehended, and hear and 
« determine the offences aforeſaid ; and on con-- 
« viction of ſuch offender ſhall commit him to the 
« houſe of correction, to be kept to hard labour 
« for three months; and where there are no 
« houſes of correction, the juſtices ſhall commit 
« him to priſon for four months; and ſhall alſo 
c order that ſuch offender be publickly whipped 
c by the maſter of ſuch houſe of correction once 
« every month during ſuch three months, in 
* ſuch borough or corporation, if the offence be 
« committed "therein ; - or in the market-town 
« where ſuch houſe of correction ſtands, or in the 


next market-town in the county, on the mar- 


« ket day, between the hours of cleven and two; 
« and where there is no houſe of correction, the 
juſtices ſhall order ſuch offender to be whipped 


A 
* 


by the hangman once every month, during ſuch 


« four months, on the market day when ſuch of- 
ic fenders ſhall be committed, or on the market day 
c of ſome town, between the hours aforeſaid.” 
By Sect. 3. Before ſuch offender be diſcharg- 
« ed, he ſhall find ſureties for his good behaviour 


hes for two years.” 


By Sea. 4. If any i ſhall maliciouſly 


ec ſet on fire, burn, or cauſe to be burnt, any wood, 


% underwood or coppice; ſuch malicious ſetting 
«© on fre is made felony : And where ſuch of- 


-& fences are committed in Scotland, the offenders 


« ſhall ſuffer as wilful fire-raiſers, according to 
By 


0 7 Au. 6. 21.” 


ö 
WF 
5 
8 
* 


cc 
> 
«c 


« 


cc 
cc 
4e 
0 
40 


te 
44 


— 
(0 


«6 
«C 
cc 


(0 
tc 


cc 


—_ 


48 
(( 
(0 


ce 


*. 


Ch. 6. Landloꝛds and Tenants. 225 


By Stat. 6 Geo. c. 16. /. 1. If any perſon 
ſhall either by day or by night cut, deſtroy, 
bark, deface, ſpoil or carry away, any wood 
ſprings, trees, poles, woods, tops of trees, un- 
er-woods or coppice-woods, thorns or quick= _ 
ſets, without conſent of the owner; or ſhal} 

break open, throw down or deſtroy, any hedges, 
gates, poſts, ſtiles, fences, ditches, or other in- 
cloſures of fuch woods, wood-grounds, patk3, 


* chaſes or coppices, plantation or trees, thorns 
te 


or quickſets; the lords of manors or owners 
who ſhall be damaged thereby, ſhall have ſuch 
remedy from the inhabitants of the parifhes, | 
towns, hamlets, villages or places, joining to 

ſuch wood ſprings, Ec. as for hedges over- 
thrown in the night, by 13 Edto. 1. c. 46. un- 


leſs the offender ſhall by ſuch pariſh, &c. be 


convicted of ſuch offence within fix months.” 


By Sec. 2. If any perſon in a riotous, open, 
tumultuous, or in a ſecret and clandeſtine man- 
ner, wrongfully and maliciouſly ſhall cut down, 
deſtroy, burn, carry away, &c. any wood, or 
ſprings of woods, Sc. or ſhall in ſuch riotous, 
Sc. manner, maliciouſly break open, throw 
down or deſtroy, any hedges, gates, poſts or 
other incloſures of ſuch woods, c. any two 
juſtices of peace, or the juſtices in ſeſſions, 
upon complaint made by any inhabitant or 
other, may cauſe the offender to be apprehend- 
ed, and hear and determine ſuch offences ; and 


if ſuch juſtices ſhall convict any perſon of 


the treſpaſſes aforeſaid, they ſha'l inflict the 
penalties in 13 K l. . 46% — 12 
By Sect. 3. If any perſon. be proſecuted ſor 
any thing done in purſuance of this act, or 
„„ I G-9. 
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Geo. c. 48. the defendant may plead the gene- 
ral iflue, &c. and recover treble coſts.“ 


By 6 Geo. 3. c. 36. All perſons who ſhall, 


in the night-time, lop, top, cut down, break, 
throw down, bark, burn, or otherwiſe ſpoil, 

deſtroy, or carry away, any oak, beech, aſh, 

elm, fir, chefnut, or aſp, timber-tree, or e 
tree or trees ſtanding for timber, or likely to 
become timber, without the conſent of the 
owner firſt had; or ſhall, in the night-time, 
pluck up, dig up, break, ſpoil, deſtroy, or carry 
away, any root, ſhrub, or plant, roots, ſhrubs, 


or plants of the value of 55. growing or being 


in the garden ground, nurſery ground, or other 
incloſed ground, of any perſon or perſons 
whomſoc ver; ſhall be deemed guilty of felony, 
and be ſubject to the like pains and penalties 
as in caſes of felony ; and the court, before 
whom they ſhall be tried, are authorized to 
tranſport ſuch perſons, for ſeven years, to any 
of his majeſty's plantations in America, in like 


manner as other felons: And all perſons who 


ſhail be wilfully aiding, abetting, or affiſting, 
in any the offences aforeſaid, or who ſhall buy 
or receive ſuch roots, ſhrubs, or plants, of the 
value aforeſaid, knowing the ſame to be ſtolen ; 
ſha}l be ſub) e& to the ſame puniſhment as if 
they had ſtolen the ſame.” 

By Stat. 6 Geo. 3. c. 48. . 1. © Every perſon 
who ſhall wilfully cut or break down, bark, 
burn, piuck up, lop, top, crop, or otherwiſe 
deface, damage, or deſtroy, or carry away, any 
timber- tree or trees likely to become timber, or 


any part thereof, or the lops or tops thereof, 


without the conſent of the owner krit had; or, 
05 in 
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in any of his majeſty's foreſts or chaſes, with- | 
out the conſent of the ſurveyor, or his deputy, 


or perſon intruſted with the care of the ame; 


and ſhall be convicted upon the oath of one 
credible witneſs before any juſtice or juſtices 
for the county or place wherein ſuch offence 
ſhall be committed, ſhall, for the firſt offence, 
forfeit ſuch ſum, not exceeding 20/1. as to ſuch 


*© juſtice or juſtices ſhall ſeem meet, together 
* with the charges previous to and attending ſuch 


conviction, to be aſcertained by ſuch juſtice, 


&c. and upon non-payment, ſuch juſtice &c. 


ſhall commit him to the common gaol of the 
county or place where the offence ſhall be com- 
mitted, without hail or mainprize, for any time 
not exceeding twelve months, nor lefs than 
ſix months, or until the penalty and charges 
ſhall be paid ; and being guilty of the like of- 
fence a ſecond time, and convicted in like 
manner, he ſhall forfeit ſuch ſum, not exceed- . 
ing 30l. as to ſuch juſtice or juſtices ſhall ſeem 
meet, together with the charges previous to 
and attending ſuch conv:Ction, to be aſcertained 
by ſuch juſtices, &c. and upon non-payment, 
ſhall be committed, without bail or mainprize, 
for any time not exceeding eighteen months, 
nor leſs than twelve months, or until the pe- 
nalty and charges ſhall be paid; and being 
guilty of the like offence a third time, and con- 
vidted in lie manner, he ſhall be deemed guil 
of felony ; and the court before whom he ſhall 
be tried, ſhall tranſport fuch perſon for the 
ſpace of ſeven years, to any of his majeſty's 


6c plantations i in America, \ in like manner as other 


8 felons.” 


L 5 By 
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By Se. 2. „ All oak, beech, cheſnut, 
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walnut, aſh, elm, cedar, fir, aſp, lime, ſyca- 
more, and birch trees ſhall be deemed timber- 
trees within the meaning and proviſion of this 
ace.” | | | 

By Se. 3. Every perſon who ſhall pluck 
up, or cut, ſpoil, or deſtroy, or carry away any 
root, ſhrub, or plant, roots, ſhrubs or plants, 
out of the fields, nurſeries, gardens, or garden- 
grounds, or other cultivated lands, of any per- 
ſon, without the conſent of the owner firſt had, 
and ſhall be convicted upon the oath of any 
one or morecredible witneſs or witneſſes, before 
any juſtice or juſtices for the county or place 
wherein ſuch offence ſhall be committed, ſhall, 
for the firſt offence, forfeit ſuch ſum as to ſuch 
juſtice, &c. ſhall ſeem meet, not exceeding 40s. 
together with the charge previous to and attend- 
ing ſuch conviction, to be aſcertained by ſuch 


juſtice, Nc. and committing again the like offence, 
and convicted in manner aforeſaid, ſhali forfeit 
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ſuch ſum as to the ſaid juſtice, &c. ſhall ſeem 
meet, not exceeding 5/. together with the 
charges previous to and attending the convic- 
tion ; and committing again the like offence, 
and being convicted the third time, he ſhall be 
deemed guilty of felony ; and the court, before 
whom he ſhall be tried, ſhall tranſport ſuch 
perſon, for the ſpace of ſeven years, to any of 
his majeſty's plantations in America, in like 
manner as other felons.” _ - 
By Sec. 4. All perſons who ſhall go into 
the woods, underwoods, or wood-grounds, of 
any of his majeſty's ſubjects, not being the _ 
5 85 « ful 
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66 


upon conviction forthwi 


ful owners thereof, and ſhall there cut, lop, 
top, or ſpoil, ſplit down, or damage, or o:her- 
wiſe deſtroy, any kind of wood or underwood, 


poles, ſticks of wood, green ſtubs, or young 


trees, or carry away the ſame ; or ſhall have in 
his, her, or their cuſtody, any kind of wood, 


underwood, poles, ſticks of wood, green tubs, 


or young trees, and ſhall not give a ſatisfac- 
tory account how he, ſhe, or they, came by 
the ſame; and ſhall be convicted before any 
one or more juſtices of the peace, on the 


oath of one or more credible witneſs or wit- 


neſſes; ſhall, for the firſt offence, forfeit and 
pay immediately, on conviction, any ſum not 


_ exceeding 405. toge. her with the charges pre- 


vious to and attending ſuch conviction, to be 
aſcertained by the ſaid juſtice or juſtices z, and 
committing any of the ſaid offences a ſecond 
time, and being again convicted, ſhall forfeit 
and pay any ſum not exceeding 51. together 
with the charges previous to and attending 
ſuch conviction, to be aſcertained as aforeſaid; 
and committing any of the offences aforeſaid a 
third time, and being duly convicted according 
to law, ſhall be deemed incorrigible rogue oc. 
rogues, and be puniſhed as ſuch,” _ 
By $22. 5. The juſtices of the peace for the 
reſpective counties or places wherein any, of 
the offences againſt this act ſhall be done, are 
authorized to put this act in execution, and to 


adminiſter an oath to any ſuch credible witneſs 


or witneſſes,” 

By Sed. 6. ** Such juſtice or juſtices, wks 
the reſpective forteitures ſhall be paid down. 
| where not other 

ö « wilt. 
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(46 


(e 
6c 


** wiſe directed by this at) may commit ſuch 


offenders, for the firſt offence, to the houſe of 
correction for one month, to hard labour, and 


to be once whipped there; and for the ſecond 


offence (where not otherwiſe directed by this 
act) to the houſe of correction for three months, 
to hard labour, and to be whipped there once 
in every one of the ſaid three months.” 
By Sec. 7. © If any perſon ſhall, at any time, 
hinder, or attempt to prevent, the ſeizing or 
ſecuring any perſon employed in carrying away 
any ſuch timber, or other trees; he ſhall, for 
every ſuch offence, forfeit 10/. to the perſon or 
perſons who ſhall convict ſuch offender ; and 


if not immediately paid on conviction, he ſhall 
de committed to the houſe of correction, to 


hard labour, for any time not exceeding „ 
calendar months.” 

By Sect. 8. One moiety of all the before- 
mentioned forfeitures (not otherwiſe directed) 
ſhall go to the informer, and the other moiety 
to the perſon aggrieved” 


By Sec. 9. The conviction of offenders 


againſt this act ſhall be certified, by the juſtices 
before whom the ſame ſhall be made, to the 


next general or quarter- ſeſſions of the peace, to 


to be filed amongſt the records of the ſaid ſeſ- 


ſions; and half not be quaſhed, or adjudged 
void or inſufficient, for want of form; nor 
be liable to be removed by Certiorari into 
the court of King's Bench, but ſhall be deemed 


to be final to all intents and purpoſes.” 


CHAP. 


o 
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CHAP. VII. 


The Doctrine concerning Common of cattle, &c. 
between Landlord and T enant. 


: 62 ſignifieth, in our common law, that 
ſoit or water, whereof the uſe is common to 
this or that town or lordfhip; as common of paſ- 
ture, (termed communia paſture). Bratt. l. 4. 
c. 19 C40. or a common (becauſe it is common 
to many) is a profit that a man hath i in the land 
of another. 

Common of paſture is a right of putting beaſts 
to paſture in another man's ſor. | 

Common of fiſhing, commuma piſcariz, | is a li- 

berty of fiſhing in another man's ground. 
Common of turbary, communia turbarie, is 2 
licence for digging of turf pn another's groan, 
or in the lord's waſte. 

Common of eſtovers, cammunia Poverioram. 
Kitch. F. 94. See Eſtovers in tabula. 
Again; Common (i. e. common of paſture) is 
divided into, 1. common in grofs; 2. common ap- 

pendant; 3. common appurtenant; 4. common 
by reaſon of vicinage 6 ) Vide Ce. 
Lit. 121. @. 

Common in groſs is a liberty of commoning 

_ conveyed alone without land by ded, or gained "7 
uſage time out of mind. So that common 2 

dant cannot be common in groſs. 1 Infl, 30. b. | 
N. 4. 122. 6. 104. 5. 4 Rep. 30. 


—— — 
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in 4 Lib. Co. Rep. F. 34. to this purpoſc, viz. 


lands to hold of him in ſocage, as all tenure in the 


beaſts to gain and compoſt his land, and that for 


taken) it was tacitly implied in the feoffment, by 
reaſon the feoffee could not gain or compoſt his 


230 The LAWS. concerning | Ch. 7. 


Mr. Cowel ſays, That common appendant and 
common appurtenant are in a manner confounded, 
as appears by Fitz. Nat. Breu. f. 180. and are de- 
fined to be a liberty of common appertaining > 
or depending of ſuch and ſuch a freehold ; 
Kitch. f. 94. ſeems to make this difference, That 
he which hath common appurtenant, hath it 
without limitation of this or that kind of beaſts ; 
but that this again is controlled by Dyer, F. 70. b. 
Numb. 19. And that he who hath common ap- 
pendant, hath it but for beaſts commonable, as 
horſes, oxen, kine and ſheep, being accounted 
fitteſt for the ploughman, and not of goats, geeſe 
and hogs. Whereupon the author of the New 
Terms of the Law addeth another difference, which 
is, That common appurtenant may be ſevered 
from the land whereunto it is appurtenant, but 
not common appendant. | 


The original of common appendant is expreſſed 
That when a lord enfeoffed another in arable 


beginning (according to Littleton) was ; the feot- 
fee, to maintain the ſervice of his plough, had 
common in the waſte of the lord for his neceſſary 


two cauſes: One that for that (as then it was 


land without cattle, and cattle could not be ſuſ- 
tained without paſture ; and ſo by conſequence 
the feoffee had, as a thing neceſſary and incident, 
common in the waſtes and land of the lord, The 
fecond reaſon was, for maintenance and advance- 
ment of tillage, which is much Meng and fa- 
voured in the law, 


Common 
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Common for cauſe of vicinage, or becauſe of 
neighbourhood, is a liberty that the tenants of one 
lord in one town have to common with the te- 
nants of another lord in another town: Which 
kind of common they that challenge may not put 
their cattle into the common of the other town, 
for then they are diſtrainable ; but turning them 
into their own fields, if they ſtray into their 
neighbour's common, they muſt be ſuffered. See 
the Terms of the Law, and Cowel's Interp. verb. 
Common 
That if there be common by reaſon of vicinage 
between two manors time out of mind, &c. yet 
one may incloſe againſt the other. Co. Lit. 122. 
4 Co. 38. 5. So it is faid, if he incloſes any part 
of his common, the common pur cauſe de vicinage 
is gone. But in ſuch a caſe, if the lord of one 
manor incloſes, he ſhall not bind a copyholder of 
the ſame manor, but that he may have common 
for cauſe of vicinage as he had before. Mich. 
3 Jac. per Hobart. „„ 
Where there is common for cauſe of vicinage 
between two, yet one cannot put his cattle into 
the land of the other, but they ought to eſcape 
there of themſelves by reaſon of the vicinity, for 
this is but an excuſe of the treſpaſs. Co, Lit. 
I22. | 
It was ſaid, That every common for cauſe of 
vicinage, is a common appendant, and that a man 
for ſuch reaſon need not preſcribe ; but that it is ſuf- 
ficient to ſay, That he and all thoſe whoſe eftate, 
c. have uſed to intercommon cauſa vicinagti ; but 
yet it is doubtful, and 13 H. 7. 13 6. there is a 
preſcription for common cauſa vicmagir. And in 
Poph. 201, dubitatur, whether it was ſufficient that 
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he and all the occupiers of, Cc. have had, 
Se. 

Reſolved per cur. 

That if there be common for cauſe of vicinage 
between the towns of A. and B. and A. hath fifty 
acres of common, and B. hath an hundred acres 
of coinmon, the inhabitants of A. cannot put more 
cattle into their common than the fifty acres will 
depaſture, without any regard to the common of 
B. for the original cauſe of this common was not 


the profit of their town, but to prevent ſuits in 


open countries for reciprocal * from one field 


into the other. 7 Co. 5. b. 


As for ſhack in the county of Norfolk, (which 
is a ſort of common for the cauſe of vicinage) and 


the commencement thereof, vide 7 Co. 5. 


Before we ſee farther into common appendant, 


&c. it will be convenient to inquire after the com- 
mon of the lord. 


For Common as Lord. 


The lord of the manor, ſeiſed of the waſtes in 5, 
which the tenants have common, may, it is ſaid, 
feed the common by part or all, of common ri Zht, 


without diſturbance, 18 E. 3. 43. 18 AT. 4. 


But whether the lord by preſcription may be re- 


ſtrained to a certain number, vide 2 Kol. Abr. 267. 
Pla. 2. 

If the owner of the ſoil grants to another com- 
mon without number there, yet the grantee can- 
not uſe the common with ſo many cattle, that the 
grantor ſhall not have ſufficient common for his 
cattle. 12 H. 8. 2. Bridgm. 5. 1 Roll. Rep. 365. 

1 Saund. 
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1 Saund. 345. Co. Lit. 122. a. 1 Roll. Abr. 
339. Pl. 5. 5 ; 5 

So where a man claims common without num- 
ber by preſcription or cuſtom, for it is againſt the 
nature of the word common to exclude the owner of 
the ſoil, and it was implied in the firſt grant, 
That the owner of the ſoil ſhould take his reaſon- 
able pr et there. Co. Lit. 122. 2 Rall. Abr. 
265. Letter E. | 

It is clear that occupiers or inhabitants cannot 
claim this common by preſcription. Quære, 
Whether they may lay a cuſtom for them to have 
it. Lord Raym. 406, 407. 33 

And though per F. N. B. 125. D. Common 
without number is not admeaſurable; yet if the 
commoner ſurcharges it, the lord may diſtrain. 
Vide 1 Saund. 345. 

The lord by preſcription may agiſt the cattle 
of a ſtranger in the eommon, but without pre- 
ſcription he cannot. 30 E. 3. 27. | 

He may licenſe a ſtranger to put in his cattle, 
if he leaves ſufficient common for the commoners. 
2 Med. 6, 7, 275. | 

And if A. grants common to B. in a certain 
place, A. cannot afterwards erect a rick there; 
for by the grant the cattle of B. are to range over 
the whole place without reſtraint, and it ſhall not 
be in the power of A. to defeat his own grant. 
Cro. Fac. 271, 272. int Farmer & Hunt. Vide 
Yelv. 201, 202. | | 

If the lord alien in fee the ſoil where the com- 
mon is to be taken, ſaving his power of feeding 
as lord, he ſhall have common there as lord. 
18 E. 3 34. | Wes 

And 
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And if the lord, without any ſaving, aliens £ 
foil where the comman is to be taken, his common 
as lord is gone by the feoffment ; but the alienee 
of the ſoil may feed it as the lord might have done 
befdre: For that this common is given, becauſe 


it is in his ſoil where the lord bas it, and not be- 
cauſe he is lord. Did. 


Oo Common 3 


5 That common appendant i is of common right. 
26 H. 4. 

Common appendant is a right belonging to 
one's arable land, of putting beaſts commonable 
into another's ground to feed there. 

That it is not common appendant, unleſs it has 
been appendant time out of mind. 40 Ed. 3. 10. 
b. Keilw. 129. . Bro. Com. 16. 5 Af. 2. For 
fuch common cannot be created at this day. 5 
4+ Fitz. Aſſize 134. 26 H. 8. 4. 

at common appendant may be through all 
the year, ſaving a certain _ at what time the 
lord feeds it. 27 E. 3. 86. 

| Whether claiming common a tempore fractionit 
campi is good or not. Lord Raym. 645. 

Alſo it ſeems, that common appendant may be 
limited upon condition, 37 H. 6. 34. Fitz. | 
Tre. 85. Br. Common 13. 
hat common appendant may be unlimited; 
ſo guamdiu he pays ſo much; ſo tamdiu as he ſhall 
be living upon ſuch a houſe to which the common 
is appendant. bid. ut ſupra. 

So common appendant may be to common 


— the corn is ſevered till it is re-ſowed. 37 
a 6. 3 2 only is re-ſowed, he may 
common 
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common in the reſidue. Yelv. 185. 2 Brownl. 
189. Br. Common 13. | | 
So it may be to common in the meadow after 
the hay carried, till Candlemas, 17 Eliz. 3. 26. b. 


So it may be to common in the paſture from 
the feaſt of St. Auguſtins to All-Saints, &c. Mid. 

So it may be to common two years aiter the 
corn cut and carried away, till it is re-ſowed, and 
every third year per totum Annum. 22 A. 42. 
Vide 2 Saund. 343, 344. 

That a man may have a common appendant 
for thirty cattle in one place, and to the ſame 
land, common appendant alſo in another place 
for part of the ſaid cattle, and ſo may take it 
where he pleaſes. 17 Ed. 3. 34. 6. | 

That a man may preſcribe for common in cer- 
tain lands from the time the corn is ſevered, until 
the land ſhall be ſowed again by the aſſent of the 
commoners; for by the law the owner cannot 
plough where another hath common. 1 Leon. 
73. int Hawks and Melineux. n 
So a man may preſcribe for paſturage for two 
geldings in a thouſand acres of meadow, from the 
firſt day of May till the graſs be there cut and 
made into hay; for being in ſo great a quantity 
of land, the going of two geldings there cannot ſo 
-defoul or debruiſe it, but that hay may well be 
made thereof. Cra. Fac. 37. int Sir Jahn Thomas 


and Laſſels. | 
arable land, but 


It ought to be appendant to 
not to other land which is not arable, nor to a 
houſe : Neither can it be appendant to land which 
is approved within time of memory out of the 
waſte of the lord: Neither can common of 2 
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de appendant to land. 26 H. 8. 44. 5 Af. 2. 


9. Br. Com. 13, 16. Fitz. Aſſze 134. 

Alſo it ought to be for ſuch cattle as plough his 
land (to which it is appendant, as it ſeems) and 
compeſter it, viz. horſes and oxen to plough the 
the land, and cows and ſheep to compeſter it. 
37 H 6. 34. Br. Com. 13. Com. Lit. 122. 

But he may not uſe it with goats, geeſe, or 
ſuch like, for theſe are not neceſſary to do, ut ſupra. 
37 H. 6. 34. Br. Com. 13. | 

And therefore a preſcription to have common 
appendant for all manner of cattle is not good, 
becauſe it comprehends goats, geeſe, and fuch 
like; but this is common appurtenant. 37 H. 
6. 34. Br. Com. 13, 14. 1 Roll. Abr. 401. 


3 


Again, the common is admeaſurable according 
to the quality and quantity of the freehold, to 


which he claims to have this common appurtenant. 


37 H. 6. 34. Br. Com. 13. FVide paſtea concern- 
ing admeaſurement. 5 | 
/iz. For all thoſe which are levant and couch- 
ant upon the land. 15 Ed. 4.32.6. 11 H. 8. 12. 
Br. Cam. 8. And per Ney 30. dubitatur, what 


cattle ſhall be levant and couchant; but there 


ſaid, That the chief juſtice in the circuit held, 
for ſo many cattle as the land to which, &c. may 


-maintain in the winter, ſhall be faid levant and 
couchant. Vide 1 Vent. 54. And that fo many 


beaſts may be ſaid levant and couchant upon a 
houſe as may be tied there, and are uſually to be 


maintained in the houſe. 1 Braun. 101. But 


per Vaugh. 253. in a common intent, cattle cannot 
be leyant upon a meſſuage only. 8 1 
| OE”. T hat 
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That he who claims common by force of a pre- 
ſcription, as an inhabitant of a town, ſhall have 
no other cattle to common there. but what are le- 
vant and couchant within the ſame town. 15 
Ed. 4. 32. b. Br. Com. 8. For there is no 
diverſity between this and common appendant. 
See after. 

That common appendant may by uſage be 
limited to any certain number of cattle. 17-E. 
3- 27- 34 & 

Generally the commoner cannot uſe the com- 
mon but with his own proper cattle. 11 H. 6. 


22. ö. Fitz. Com. 3. Br. 47. 22 A/. 84. Br. 


Com. 40. Fitz. Aſfize 228. 
If a commoner hath not any cattle to manure 
the land, he may borrow other cattle to manure it, 


and may uſe the common with them, for by the 


loan they are in a manner made his own cattle, 
40 . 3- 26. 1n#£6. 2 & 1% & Cs. 
22 A 84. Br. Com. 5, 14, 406. Br. Seiſin 5. 


Fitz, Com. 3, 57- Fitz. Treſ. 33. Fitz. Aſſize 
"238. | 


He cannot agiſt the cattle of a ſtranger. 11 H. 
6. 22. „ 33 & 24 46. Fitz. Com. 3. 


Br. 40, 47. Fitz. A. 228. 


If he takes the cattle of a ſtranger to fold, and 
folds them accordingly, being levant and couchant 


upon the land, he may uſe the common with theſe 


cattle, for he has a ſpecial property in them for 
the time. Mi ch. 10 Car. B. R. int Faſon and 


 Hellyard, per cur. 


Where common is grantable over or not, vide 


Rell. Abr. 46. pl. 15, 16. 


If a man as inhabitant of a town claims com- 
mon for all manner of cattle in a place, and 


. ; | claims 
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claims the common by reaſon he is an inhabitant 
there, he ſhall have no other beaſt to common 


| there, but thoſe that are levant and couchant: 


And if a man 2 ſans number, the grantee 
cannot put in ſo many cattle, but ſo that the 


antor may have ſufficient common in the ſame 
ny 12 H. 8. 2. 1 32. 6. 

That a man may preſcribe to have common for 
all manner of cattle by reaſon of his perſon. 15 
E. 4. 33. Br. Com. 8. FIRE 8 366, 398. 


Br. Com. 48. 


But if a man claims common by preſcription 


for all manner of commonable cattle in the land | 


of another, as belonging to a tenement, this it is 
ſaid is a void preſcription, becauſe he does not ſay 
it is for cattle levant and couchant upon the land 


to which he claims it to be appurtenant, for a man 
cannot have common ſans number appurtenant to 


land ; and when he claims the common for all 


| cattle commonable, and does not ſay for cattle le- 


yant and couchant upon the tenement, this ſhall 


be intended common ſans number according to the 
words; for there is not any thing to limit it, 


when he does not ſay for levant and couchant; _ 
adjudged in error, int Cobham and White, Mich. 


14 Car, Rot. 403, 404. 


Said to be naught upon a general demurrer, but 
that is helped after verdict, nt” Cheadle and Mi 0 | 


ler. Vide 1 Lev. 196. 1 Saund. 227, 346. 


Vent. 164, 165. 1 Med. 6, 7, 75. 3 Med. 162. 


Co, Ent. 656. Cro. Fac. 44. 
But H a man prefcribes for common for a cer- 


tain number of cattle, as belonging to certain 


land, he need not ſay. levant and couchant. * 


Med, 185. See the diverſity adjudged, and 1 
* 
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Roll. Abr. 401. pl 4. 1 Vent. 163. 1 Mad. 75. 
Cro. Fac. 27. 3 
It is doubted whether a corporation may pre- 
ſcribe, That every burgeſs of the ſaid corporation 
hath time out of mind had common in groſs ſans 
number in a certain place for all their cattle; int 
Miller and Spateman, 1 Saund. 345, 346. And 
that the chief juſtice poſitively ſaid, There could 
de no common in groſs /ans number. Vide 1 Med. 
6, 7. dubitatur. „„ 5 
But 2 Jones 115. 2 Lev.-246. in an action be- 
tween the ſame parties for a diſturbance in the 
uſage of the common, it ſeems to have been ad- 
judged a good preſcription. Vide Hard. 111: 
Yet vide Co. Lit. 122. this is one of the com- 
mons there enumerated : And 3 Mod. 209. ar- 
guendo admitted, but ſaid, The preſcription muſt 
not be laid to be ad libitum ſuum, Et vide March 
83. | 5 
preſer ption for common omni tempore anni * in 
a foreſt, &c. and it was not found to be a foreſt. 
If in bar to an avowry for damage-feaſant the 
defendant preſcribes for the common 1n the place 
where, Cc. pro omnibus equis, &c. and ſo juſtifies 
the putting in his gelding there; this is a good 
plea, for equus is a general name, and compre- 
| hends geldings as well as horſes, and geldings in 
common ſpeech are called horſes, but for mares it 
is not ſo; adjudged. Cro. Eliz. 798. int Staple- 
ton and Morſe. 5 1 
If in bar of an action of treſpaſs the defendant 
pleads, that he, and all thoſe whoſe eſtate he hath 
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in the manor of M. have time out of mind had 


paſturage for two geldings i in the place where, and 
ſo juftifies ; this is a good plea, for ſuch common 
may be claimed by the name of paſturage ; ad- 


Judged. Cro. Eliz. 27. inter Sir Fohn Thornhill 
lud Lofts. 7 


If a man in bar to an avowry for damage- * 


preſcribes, That he, and all thoſe who e, Se 


have had common pro magnis averiis (for great 
beaſts) in'the place where, &c, and ſo juſtifies his 
putting in the gerdings to uſe the common; this 
or magna averia may well be in- 
tended horſes, oxen, Kine, or ſuch other beaſts of 
theſe kinds which are commonable, and by the 
common phraſe of people are well known amongft 
them, and there needs no averment that the geld- 
ing was one of the magna averia; adjudged. Cro. 
Fac. 508. int' Standred and Shoreditch. | 
But whether a man may preſcribe for common 
pro Magnis Averiis, viz. pro Bidentibus, c. 1 
Saund. 227. dubitatur. And the chief juſtice ſaid, 


Sheep wre great beaſts in reſpect of conies, Se. 


Vide 2 Roll. Rep. 173. where the caſe of Standred 
is adjudged, and there ſaid, That all manner of 


cattle, except ſheep and yearlings, ſhould be called 


magna averia. 
If a man hath time out of mind had common 


of eſtovers in a certain place to be burnt in ſuch a 


houſe, and to mend the old houſes and old hedges ; 
this is not common appendant, but appurtenant. 


11 H. 6. 116. 


And if a man and his ancefiors, and all thoſe 


whoſe eſtate he hath in a houſe, have had common 


for two heaſts in a certain place; this alſo is not 
appendant, but appurtenant. 11 H 6. 12. * 
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By Holt chief juſtice, a man may preſcribe for 
common for cattle levant and couchant upon 2 
meſſuage, but not for common appurtenant to a 
farm, becauſe it is uncertain of what a farm con- 
ſiſts, perhaps of ten acres, or of an hundred acres, 
but the preſcription ought to be laid to a meſ- 
ſuage and ſo many acres of land; but if there is 
an ancient farm, and the ſame lands always occu- 
pied with it, a man may have common of paiture 
to depaſture his cattle, tilling that farm. - Lord 
Raym. 726. Hockley v. Lamb. | 

Ruled by Holt chief juſtice, if a man preſcribes 
for common for a certain number of cattle as ap- 
purtenant, &c. it is not neceſſary nor material to 
thew that they were levant and couchant, becauſe 
it is no prejudice to the owner of the foil, for that 
the number is aſcertained. [b:d. Richards v. 
Squibb, 2 Lord Raym. 1015. wy 
In replevin the defendant juſtifies taking da- 
mnage-fedſant in his freehold ; plaintiff in bar, that 
he is ſeiſed of a cottage, and preſcribes for com- 
mon in the defendant's land for all his cattle le- 
vant and couchant as appendant to his cottage 
and held well on demurrer, for a cottage has a 
curtilage, or at leaſt a court to it. 2 Lord Raym. 
1015. Salk. 169. 

Upon a grant of common by a deed of bargain 
and fale of Blackacre, which dced is afterwards in- 
rolled; this was held a good common appurtenant 
to B. although the grantee had nothing in the 
land at the time of the grant ; and though it ſhall 
not relate to ſettle the eſtate in him ab initia, inaſ- 
much as this has reference to the bargain and ſale, 
and to the eſtate which he had by force thereof. 
Mich. 15 Fac. B. R. inter Gawen and Stacy, 
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And ſo it is where the grant of common had 
reference to that which a man ſhould afterwards 
purchaſe; for it is not neceſſary that he ſhould 
have the land at the time of the grant. bid. | 
So if a man bargains and ſells Blackacre to B. 
and after, before the deed is inrolled, by another 
deed grants a common to the ſaid B. for all the 
cattle which ſhould manure and eat the ſaid Black- 
acre, and after the deed is inrolled ; this ſhall be 
z good common appurtenant to the ſaid Blackacre ; 
and the court ſaid it ſhould be ſo without any help 
of relation. Int ea/dem partes ut ſupra. 

So where a man grants to B. common for all 
cattle which manure Blackacre ; and after he pur- 
chaſes it; this was ſaid to be a good common 
appurtenant to this acre upon a contingent, tho” 
he had nothing in it at the time, &c. int caſdam 
partes ut ſupra; but here is made a guære, inaſ- 
much as the grant had no reference to a future 
purchaſe. Vide 1 Rell. Abr. 4co. pl. 5, 6. 

. H. ſeiſed in fee of a waſte called M. Heath, grant- 
ed to the prior of S. and his tenants in S. common 
in I. pred', Habend to them and their ſucceſ- 
ſors as tenants in fee; and this was ſaid to be 
common appurtenant to the faid land which the 
prior had in S. aforeſaid, for that it could not be a 
common /ans number, but referred to the land. 
Inter Sacheverell and Porter, 1 Roll. Abr. 400. pl. 7. 
Cra. Car. 482. 1 Jenes 297. Adjudged upon a 
ſpecial verdict. | - N 
One granted to another a certain aſſart with 
common of turbary, as belonged to two hides of 
land, with the appurtenances in D. and this was 
ſaid to be a common in groſs, being a grant de 

| K. . novo, 


© Fac. 25. 
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novo, not by preſcription, and not appurtenant to 
the ſaid _— adjudged. ' 5 Af. 9. Fitz, bs at 
I 34- 

Tr 4. A. as appurtenant to a certain mefſuage, and 
twenty acres of land, hath common in the land of 
B. and after B. exfretfs A. of the ſaid lands, in 
which, &c. by which the common is extinguiſhed; 
and after A. releaſes to B. the faid meſſuage and 
twenty acres of land, with all commons, profits 
and commodities thereunto appertaining, or- occu- 
pied, or uſed with the ſaid meſſuage; this is ſaid 
to be a good grant of a new common for the time, 
Trin. 39 Eliz. int Bradſhaw and Eyre, Cro. Eliz. 

Tos 
3 becauſe it was not there averted, that this 
common was therewith uſed at the time of the 
leaſe, it was adjudged againſt the — who 
claimed the common. 

So if a copyhold meſſuage eſcheats, to which 
before common in the demeſne of the lord did be- 
long, and the lord by deed grants it by the name 
of à meſſuage, &c. and of whatſoever common to 
the ſaid meſſuage belonging, &c. or with the ſame 
uſed. 2 And. 168. Cro. Elia. 794. 

If a man preſcribes to have common of eſtovers 
to his freehold, ſcil. a houſe, he cannot preſcribe 
to ſell the wood, for this cannot be appurtenant. 
11 H. 6. 11. 6. Vide Ney 145. but muſt ſhew they 
are to be burnt or ſpent in the houſe. 1 Sid. 354. 
But he may preſcribe to build new houſes. Cro. 


So a man may oreſeribe to have as much turf 
yearly as two men can dig in one F day. '1 Lev. 
A 
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A man may preſcribe to have common appur- 
tenant to à manor for all manner of cattle. 14 
H. b. 6. 5. And it is noted to be there ſaid com- 


mon appendant, which cannot be. Vide 1 Rell. 
Abr. 401. Letter M. pl. 2. Fitz. ** 33. 


Br. Com. 14. 


So a man may fide to have common ap- 
purtenant to his freehold for all manner of cattle. 
20 A. 8. Bro. Com. 41. 

A man may preſcribe that he and all thoſe 
whoſe eſtate he hath in the manor of D. have uſed 
to have a fold-courſe, ſci/. a common of paſture 
for ſheep not exceeding three hundred, in a held, 
cal, C. field, as appurtenant to the ſaid manor ;. 
though he dors not preſcribe to have them levant 


and couchant upon the ſaid manor, there being a 


certain number limited. Aich. 11 Car. B. R. 
int Day and Spooner, 
That a man may . to have common 


appurtenant for his cattle not commonable ; as 


hogs, goats, and ſuch like. Co. Lit. 122. 

A man may, preſcribe to have common appur- 
tenant to his freehold for a | manner of cattle, at 
every ſeaſon of the year *; adjudged. 25 AY}. 8. 
Br. Com: 41. 

That a man may preſcribe to have common 
appurtenant for hogs levant and couchant upon 
ſuch land. Mich. 5 Fac. per cur. 


How Common Appurtenant may be uſed. 


He that hath common appurtenant cannot agiſt 


the cattie of N 132 37. 


7 


. See p. 239. . 
| But 
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But he may borrow ſheep of another to com- 
peſter his land, and with thoſe he may uſe the 
common. 14 H. 6. Fits. "FO 33: Br. e. 
8 

That a man may uſe a common ene 88 
his manor with cattle that are for his houſhold. 
Bid. Vide 1 Noll. Abr. 401. Lit. N. p. 2; 3. 
Br. Com. 14. 


But he cannot uſe the common with cattle 
that are to ſell. Did. 


Of Common in Groſs 


Common appendant cannot be made common 
in groſs, for this is for cattle levant upon the 
land, to which, &c. and therefore it cannot be 
ſevered without extinguiſhment. 9 E. 4. 39. 
26 Hen. 8. 3 Cro. Car. 542. That it may not 
by grant be ſevered from the ſoil. + 

So common appurtenant for cattle levant and 
couchant upon the land, cannot be made in groſs 
for the aforeſaid cauſe. Newil 384. 19 H. 6. 33: 
6 By. Com. 33. But that common appurtenant 
for a certain number of beaſts may be granted 
over. Cro. Fac. 14. per cur adjudged, that it 
could not by grant be ſevered from the land, be- 
cauſe he had it only /#6 modo, diz. for beaſts le- 
vant, &c. 

If A. and all thoſe whoſe eſtates he hath in the 
manor of D. have had time out of mind a fold- 
courſe, ſcil. common of paſture, for any number 
of ſheep not exceeding 300, in a certain field, as 
appurtenant to the ſaid manor, he may grant over 
this fold-courfe to another, and ſo make it in 
groſs, becauſe the common is for a ce.tain num- 
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ber; and by the preſcription the ſheep are not to 


be ſevant and eouchant upon the manor: But it 
is a common for fo many ſheep appurtenant to 


- the manor, which may be ſevered from a manor 


as well as an advowſon, without any prejudice to 
the owner of the land where the common is to be 


taken. Mich. 11 Car. * R. int' Day and 


Spooner, Cro. Car. 432. 1 Jen. 375. 1 Roll. 


Abr. 432. pl. 4. int Mieh. 6 Car. Rot. 183. 
SY there the caſe was, whether it might be 
ranted over with parcel of the manor, and fo 
ſhould be appurtenant to this parcel? And it is 
adjudged in Banco, that it ſhould paſs as appurte- 
nant to this parcel; and fo held per cur in B. R. 
That a man may preſcribe to have it for all 
manner of cattle. 15 E. 4. 33. 
The grantee of common for a certain number 


of cattle cannot common with the cattle of a 


ſtranger. 18 E. 4. 14. 5. 
If a lord licenſes a ſtranger to put his cattle in- 


to the common, this ſhall be intended of com- 


monable cattle only, and not of hogs. 2 Mod. 7. 
But if the licence be for a particular time, it is 


| otherwiſe. Thid. 


If in an action of treſpaſs brought by a com- 
moner againſt a ſtranger for putting his cattle into 
the common, whereby he could not have common 
in ſo large a manner; and the defendant pleads a 


licence from the lord to put his cattle there, but 


does not aver there is ſufficient common left for 


the commoners, this is no good plea; though it 
may be objected, the plaintiff may reply thereun- 
to, yet being the very giſt of the action, the de- 
flenda or ſhoujd have 17 thereunto: Adjudged 
1 tat 8 and Feverel, 2 Med. 6. _ | 


But 
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But in an action againſt the lord, the plaintiff 
muſt particularly ſhew the ſurcharge. 

If a commoner have no cattle, he cannat agiſt 
the catile of otherꝭ to uſe the common. 45 E. 3. 

25. b. Br. Com. 5. Br. Seiſin 5. 22 Af. 84. 
Br. Com. 40. Fitz. Af. 228. 

So he cannot command his tenants at will to 
uſe it with their cattle in his name. Jbid. ut 
ſupra. | 

But if he borrow other cattle to manure his 
land, he may uſe the common with them, for they 
are in a manner his cattle by borrowing ; and the 
cattle which manure the land, of right ought to 
have common. 45 Ed. 3. 25.b. 22 Af. 84, Oc. 
ut ſupra. 

If a man at all times have uſed common with 
his cattle couchant and levant in certain places, 
and not with other cattle; this is common ap- 
pendant to this place, and not in grols. 22 Af. 
36. 13 Co. 66. Br. Com. 23. 

If a man grant common to another for years, 
and do not declare in what place he ſhall have it, 
this is void. g H. 6. 36. Br. Grant 5. 
If: a man grants to another common ubicungue 
averia ſua ierint, (whereſoever his cattle went) this 
is a good grant by averment, in what place his 
cattle fed at that time of the grant, before or after. 
9 H. 6. 36. Br. Grant 5. Fitz. Com. 2. Br. 
Com. 3, But without ſuch averment this is no 
good grant. 9 H. 6. 36. 

gain, if a man make ſuch a grant as above, 
yet if the cattle of the grantor did never feed in 
any place before the grant, or at the time of the 
grant or after, the grantee ſhall have no benefit 
of the grant. Bid. Br. Com. 4. 


M 4 But 


248 The LAWS concerning Ch, 7. 

But if he grants common, in that manner, and 
after he occupies and manures 100 acres of lands 
with his cattle, and after he becomes fo poor that | 
he hath no cattle, yet the grantee ſhall have the 

common in the 100 acres. Lid. 

So upon ſuch a grant, if the grantor at the ti me 
of the grant or after, feeds his cattle in any place, 

the grantee may common there alſo. 9 H. 6. 
6. 5 
4 So upon ſuch a grant of common, ubicungue 

averia of the grantor zerint, if the grantor put his 

;Cattle in his garden or in his corn, the grantee may 
put his cattle there alſo. bid. 

But if there be ſuch a grant, and the grantor 
dies, it is made a quere, if the grantee ſhall have 
common after his death? 6:4. 

And if a man grants common to another for all 
"his cattle throughout his manor, yet he cannot 
common in the garden of the grantor's parcel of 

the manor, but only in ſuch places where a man 

of common right ought to common. Jbid. Br. 

Com. 

But upon ſuch grant he may common in any 
reaſonable part of the manor, though not waſte or 
common before; adjudged. Cro. Car. 599. For 
by the grant there is no reſtraint to the waſte or 
common, | 

Again, if a man grant common to another, 

ndicunque averia ſua ierint, (whenſoever his 
eattle ſhould go) the grantee ſhall not have com- 
mon but when the cattle of the grantor are in the 

common. 9 H. 6. 36. Fitz, Cem. 2. Br. 3. 

Br. Grant 5- Hab. 40. cited and agreed. Cro. 

Car. 599. But objected, that the clauſe, guands- 


dunque, Fc. is void, becauſe it reſtrains all the ef- 
fe 


- 
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feR of the grant. Reſp. econtra, for modus & con- 
ventio, c. And it is not intendable the grantor 
will forbear to put in his own cattle to defraud the 
_ grantee of his common. Vide 1 Rep. 87. 

If one grants cominon to another in his land, 
every year that it lies freſh ; this is good, though 
it be at my will, whether he ſhall have any pro- 
fits, for I may ſow it. 17 E. 3. 34. 5. 

And if A. grants common to B. in certain land 
for all his cattle, which ſhall be levant and couch- 
ant upon Blackacre, where B. hath nothing in 
Blackacre, ſo that it cannot be appurtenant ; yet 
this ſhall not be a common in groſs, becauſe the 
intention and limitation of the grant is to cattle 
levant and couchant. Agreed. in Gawen and 
Stacy, Trin. 15 Fac. B. R. e 
| That a man may grant to another commo -in 


one place for all manner of cattle, and in another 


place for ten beaſts; and fo the grantee may put 
the ten beaſts in either of the two places. 17 2. 
3. 34. 5. e 


Seiſin of Common, how obtained, &c. 


A tortious uſer of common cannot put one in fej- 
fin. 45 E. 3. 25. b. Br. Com. 5. Br. Siſm 5. 
22 AJ. 84. Br. Com. 40. Br. Seiſin 36. Fits. 
A. 228. LE 

As a commoner gannot pet ſeiſin by cattle 
which ke agiſts, for ſuch uſer is not lawful ; ſo he 


cannot gain ſeiſin by the uſer of his tenants at will 


| being his ſervants with their cattle, by his com- 
mand, in his name, for their uſer with their cattle 
is tortious, Mid. ut ſupra. WEE. TO 
| M 5 <->" 


—— — 3 


for the heir. 
84, Br, Seif 36. Fitz. Af. 228. 
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But if a commoner hath no cattle, and ſo takes 
the cattle of another, and the tertenant delivers 
ſeiſin to the commoner, and is preſent when the 
cattle are put in, and he aſſents to the uſer and 
Putting in, or commands him fo to do; this is 
good ſeiſin. 45 E. Þ . 22 3. 84. Br. 
Sci 4 N 36. 

So if the commoner hath no cattle, he may take 


ſeiſin by the cattle of another, and chaſe them 
back preſently ; for the continuanee is tortious, 
and this is ſaid to be a good ſeifin. 45 E. 3. 26. 
Br. Seiſin 5. Br. Com. 5. 
"it is made a guære; and this ſeems not to be law, 


But Br. Com. 51. 


for the putting them in without continuance is 


tortious. 22 / 24. Br. Com. 40. Br. Serfin 


Fitz, 228. 
If a man hath common ſans number, if he hath 


0 been ſeiſed of this with cattle, without any cet- 


tain number, as 20, 30 or 40; this is ſaid to be a 
good ſeiſin. 11 H. 6. 23. 


de if a man recovers a common, and the 


ſheriff upon a writ of ſeifin comes to the place, and 


by parol delivers to him ſeiſin of the common; 


this is a good ſeiſin of the common to have an aſ- 
ſize. 22 Af: 84. Br. Seiſin 36. Fitz. Aſſæe 
228. 


Where the ſeifin of the father is not ſufficient 
45 E. 3.25. Br. Seiſi 5. * * 


But the ſeiſin of the leſſee for years of 4 com- 


mon is ſuFcient for him in reverſion. 45 E. 3. 
ea. AT. b4., Fitz. 1 Br. . . 
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What Things a ' Commaner may de. See Bur, * 
1. 


For the intereſt and power of a commoner, and 
the general learning thereof; vide Bridg. IO, IF. 
Godb. 123, 124. 2 Leon. 201, 202. 

Where he may make one or more gaps to put 
in his cattle, if the common be incloſed. * 
Golaſ. 117. Lit. Rep. 38. 2 Inſt. 8 1. 

May _ down the hedges, * Mad. 6 55 66 
1 Brownl. 228. 

Ik the lord makes a pond in the common, ihe 
commoners may let the water out, 1 Brownl. 
288. | 

If the lord of a common makes cony-borrows | 
in the common, and ftores them with conies; 
though he has no warren, yet the commoners 
cannot juſtify the killing the conies, that they 
may not increaſe to the prejudice of the com- 
mon. Adjudged int Hodſon and Griſſel, Mich. 
5 Fac. B. R. Vide Gods. 123, 124. 2 Bust. 
116. Yelv. 105. Cro. Eliz. 876. Cro. "Ya 
229, 230. 1 Brownl. 227. 2 Leon. 201. '4 

n. 7. 

Again, if the lord of a common makes cony- 
| burrows in the common, and ſtores them with 
conies, by which the commoners cannot have ſuf- 
ficient common; yet the commoners cannot juſti- 
fy the killing the conies, but ought to bring rheir 
aſſize or action againſt the lord, for they cannot be 
their own judges : Sed dubitatur. So Bridgman 
9, 10, II. Dubitatur, Whether a commoner may 
preſcribe to kill the conies, ſo often as the com- 

mon hath been 3 * Cro. Tac. 195. 


9 
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and Yet. 104, 105. where the caſe of not killing 
is faid to be adjudged. So Godb. 123. Cony's 
| caſe. So 2 Leon. 201, 202. and 4 Leon. 7. ad- 
judged, though it ſhould be admitted the com- 
moner hath no other remedy. Cro. Fac. 229, 
230. | 
g it ſeems every one of the copyhold com- 
moners, by preſcription in the waſtes of the lord, 
(if the lord ſtores the waſtes with conies) may 
have an action of the caſe againſt the lord, aver- 
Ting, that by this his common is impaired. 1 
[/ Rall. Abr. 106. Pl. 19. Ibid. 405. Pl. 2. 
| And that an action lies, notwithſtanding the 
1 king grants to the lord a free warren there. 1 
| Fon, 12. Winch. 16. Palm. 319. And accord- 
[ inly, Telu. 143. it was adjudged in an action by 
[ the heir of the commoner, for the continuance in 
his time. Vide Cro. Fac. 195. Yetv. 104, 105, 
Ec. Sed vide 1 Lutw. 108, | 1 
Again it is ſaid, that if the ſheep of the com 
moners are killed, by falling into the ſaid cony- 
. burrows ſo made by the lord ; yet they cannot 
juſtify the digging of the land, and ſtopping them 
for the cauſe aforeſaid. Trin. 11 Fac. B. R. fed 
dubitatur. 2 Bulſi. 115, 116. adjudged. Cro. 
Fac. 229, 230. N 
If J. S. hath land adjoining to the land of J. 
D. in which J. N. hath common of paſture, and 
J. S. makes coney-burrows in his land, and ſtores 
them with conies, which come into the land of 
F. D. J. N. who hath the common of paſture, 
cannot there kill the conies, becauſe he hath no- 
thing to do there, but to take the graſs with the 
South} of his cattle. Adjudged, , Mich. 43 & 44 


* 


nnn 
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El. B. R. int Bellowe & Loughdon. Vide 1 Rull. 
Abr. go. pl. 9. Cro. El. 876. The action hay 1 
brought by F. D. adjudged ; for the coney is 
beaſt of warren, and profitable as deer . 4 
not to be compared to vermin. Owen 114. Cys. 


Fac. 195. Lev. 105. 2 Bulſi. 116. 1 Lutw. 
108. 


Mich. 10 Car. adjudged int” Everſby and Wil- 
kinſon in B. R. Such a commoner brought an ac- 
tion upon the caſe againſt J. S. who, without any 
lawful grant or preſcription, had ſtored the land 
adjoining with conies, by which the conies came 
into the land where he had common, whereby he 
loſt his common; and adjudged that the action 
does not lie, and a judgment given in Banco, re- 
verſed accordingly in this caſe in a writ of error; 
and the court gave the reaſon, becauſe here the 
commoner may kill the conies. Vide Cro. Car, 
387. 1 Roll. Abr. go. contra 1 Jones 356. ſame 
caſe adjudged, and the Jadgment reverſed ac- 
cordingly. 

A commoner may juſtify the taking the cattle 
of a ſtranger damage-feaſant upon the common in 
| his own name, for the intereſt which he has in 
the common. 15 H. 7.2.6. + 13 3 4 
H. 7. 3.b. 9 Co. Mary's caſe, 1 12. 5. F. NB. 
128. c. 10 Ed. 4. 4. 15 H. 7. 1 13. 5. | 

But he can have no action, unleſs laid, a 

But 


his common was impaired. Kejho. 47. a. 
| for this vide 2 Co. 112, 113. 1 Brownl. 197. 2 
Brun. 55. 1 Roll. 89. pl. 8. Br. Com. 35» 


39. Br. Tuftification 15. 


And if a copyholder, by the 4 of a manor, 
has uſed to have common for all cattle levant 
and couchant upon his cuſtomary tenement, in a 


certain 
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* 
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certain place, parcel of the manor, and a ſtranger 
digs turfs there, and carries them away, by which 
His common is impaired, an action upon the caſe 
Iies, declaring, That the defendant dug ſo many 
turfs there, and them with his horſes and carts 
the graſs then and there growing, treading down 
with his feet in walking) from the place aforeſaid 
unju 4 did take and carry away, whereby the 
plaintiff could not have his common for his cattle 
ia ſo beneficial a manner as before he had; and 
Anis is ſaid to be a good declaration. Though the 
.cammoner cannot have any damage for the taking 
and carrying away of the turf, yet the coming 
upon the land with his horſes and carts to carry | 
them, is a prejudice to the common. And there, 
per quad his common is impaired, is the cauſe of 


.the action, and the carrying and taking them is a 


means of the impairing thereof. Miab. g Car. 
inter Teury and Gadier, adjudged: This being 


moved in arreſt of judgment upon ſuch a declara- 


tiod, the damages being intire. Holland and 
Leuel a like point, 2 Brownl. 148. 9 Co. 113. 
Ca. Ent. g. pl. 8. 14. pl. 12. Godb. 343. 2 
Rall. Rep. 308. adjaur natur. | 

"hat treſpaſs lies againſt a ſtranger for ſuffering 


bis horſes, &c. to eat, Wc. the graſs, whereby he 


could not have his common in ſo beneficial a man- 


ner. 9 Co. 11. 2 Brownl. 55. Fenk. Rep. 144. 


hy which book, though the old opinions are other- 
wiſe; yet an action will lie, elſe the commoner 


may be without remedy; for the cattle may be f 


gone before he can take them damage-feaſant. 
Hat he ſhall not have an action for every petit 
treſpaſs; but for ſuch only, whereby he could not 
dave his common in ſuch a beneficial 2 | 

| ET | | — 9 


| faid cloſe after Lach-day, till it is ſowed again 


- Cro. Jac. 208, 1 Brownl, 187, 188. Goab. 182. 
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CD. 113. 1 Brown. 197. Br. Com. 24. 
Keiliu. 47. 1 Noll. Abr. 405. pl. 85. "IC 
If there be a cuſtom, that a cloſe ought to lie 
freſh and bained every ſecond year till Lady-day, 
after the corn cut and carried away, and J. S. 
hath uſed time out of mind to have common in the 


with corn, for his cattle levant and couchant 
upon a certain tenement, as appurtenant thereto ; 
in this caſe, if the lord of the foil of the ſaid cloſe 
puts in his cattle in the ſaid cloſe againſt the 
cuſtom, when it ought to lie freſh and hained; 
by the cuſtom, the ſaid J. S. though he be but a 
commoner, yet he may take the cattle of the lord 
there damage-feaſant, and juſtify it in an action of 
treſpaſs brought againſt him by the lord of the 
cloſe where he took the cattle ; for it will be the 
worſe common, if the lord may eat the graſs be- 


fore the common is to be taken by the cuſtom- 


Mich. 14 Car. inter Trubok and White, adjudged ; 


this being moved in arreft of judgment. 


So where the lord by cuftom is ftinted to a cer- 
tain number of cattle, and yet he puts in more. 
Yelv. 129. Jide Cro. Fac. 208. 1 Brown. 187, 
188. In which cafe ſome of the judges doubted, 
whether, as the ſtinting the lord was gained by 
cuſtom, a cuſtom and ufage to diſtrain ought not 


to be alledged ; but how far the lord may be re- 
ſtirained to a certain ſtint, vide 2 Roll. Abr. 267. 
Letter L. | . 


It is dd to be a general rule, that in otheritiſes. 
the commoners cannot diſtrain er chaſe out the 


cattle of the lord or tertenant damage-ſeafant ; 
for which ſee 2 Leon. 20g. Teaſant; 


Telv. 104, 105, 129. 
A 
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bie Bull. 116. * 10. Gaab. 52. 


commoner in an action of treſpaſs cannot 
fy his coming there, with an intent to put in 
22 cattle there, if he does not put them in. Ad- 


judged, Paſch. 17 Fac. Br. R. int Sir H. Spelman 
and Hermitage. 


But the commoner may juſtify his coming to 


ſee if the paſture in it be fit to receive his cattle, 


FY ch. 17 Fac. B. R. 
: A. hath common of eſtovers in the woods of | 
S. and F. S. cuts part or all the wood; yet . 


Cannot take any part of this which is cut, but 


ſhall be put to an aſſiſe or caſe, as his eſtate is. 
Paſch. 17 Fac. B. R. ut ſupra. Cre. Eliz. $26. 
Cro, Tac. 257. 1 Rall. Abr. 567. Pla. 3. Tei. 
188. 1 Brownl. 197, 200. 1 Bulſt. 93, 94. 


Lide 9 Ce. 112. 1 Brownl. 197. 1 Roll. Abr. 
108. Pl. 12. 5 Co. 25. 


So if one grants to me 1000 cords of wood to 


de taken at my election, and the grantor or 
; ſtranger cuts down all or part of the wood, I can 


take no part of that which is cut down. 5 Co. 
25. Sir Thomas Palmer's caſe. Cro. Eliz. 820. 
A Moor 692. Pl. 955. Telv. 188. 


at if a man claims all the thorns, &c. growing 


in ſuch a place, he may take them though cut 
down by another. Cre. Fac. 257. Yelv. 188. 
1 Brownl. 219, 220. 1 Bulft. 93, 94. 


If a common every year in a flood is ſurround- 


ed with water, yet the commoner cannot make a 
trench in the ſoil to avoid the water, becauſe he 
has nothing to do with the ſoil, but only to take 


* graſs with the mouth of the ennie. 12 H. 8. 
13 H. S. x5. P. 36 H. 8. 36. 6. 39. 


. 
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and be quit of the aſſiſe. 


So the commoner cannot cut buſhes, fern, c. 
which impair the common, (Bridgm. 10.) unlefs 
it be by ſpecial preſcription ; for if he makes any 
thing de novo in the land, he is a treſpaſſer, but he 
may amend and reform a thing abuſed, . And 
therefore if the land be full of male-hills, he may 
dig them down. 2 Brownl. 228. So if there be 


Holes dug in the common to the damage of the 


land, they may put again the earth dug into its 
place, | 


Approvement of Common, concerning it. 


By the order of the common law there could be 
no approvement, becauſe the common iſſued out 
of the whole waſte, 2 [nft. 85. | 

By the common law, the Jord might approve 
againſt any that had common appendant, but not 
againſt a commoner by grant. 2 1. 474. 1 
Roll. Rep. 365. 8 1 
By the ſtatute of Merton, 20 H. 3. c. 4 be- 
* great men having enfeoffed others of ſmall 
tenements in their great manors, complained t 
could not make their profit of the reſidue of their 


manors, as waſte, woods and paſtures ; it was 


provided, when ſuch feoffees bring an aſſiſe for 
their common of paſture, and it is alledged they 
have not ſufficient paſture belonging to their te- 
nements, ingreſs or regreſs, the truth ſhall be in- 
quired by the affiſe; and if found they have not 
ſufficient, c. they ſhall recover ſeiſin by the view 
of the inqueſt, and by their diſcretion ſhall have 
ſufficient, &c. but if found they have ſufficient, . 
Sc. the other ſhall make the profit of the reſidue, 


See 
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See the explanation of this ſtatute, 2 B. 8 5, 
89. Vaugb. 257. 

This ſtatute extends only to enable the lard to 
approve againſt his tenants, (i. e. to encloſe part 
of the waſte, woods and paſtures, for himſelf, and 
diſcharge it from being common) if he leaves 
common ſufficient, &c. Vide 2 Iuſt. 85. This 
may be tried in an action of treſpaſs. 2 [»/t. 88. 
 Godb. 117. But, | 

If the lord incloſe any part, and leave not ſuf- 
ficient common in the reſidue, the commoner may 
break down the whole incloſure. 2 [nff. 88. 
It extends not to common of piſcary, turbary, 
eſtovers, &c. 2 Infl. 87. 

It extends not to common in groſs. Idem 86. 

When it is found they have not ſufficient, the 
inqueſt ſhall find what is ſufficient, that the lord 
may approve the reſidue. 2 It. 88. And tho 
. after it ſhould prove inſufficient, the improvement 
continues. dem 87, 88. See after. 

The improvement is to be made by incloſure, 


and not by digging for coals, &c. 2 Inf. 87. 
1 Sid. 106. 


And if the lord make a feoffment of part, his 
ſeoffee may incloſe; for the feoffment in its na- 
ture was an improvement. 2 fl. 17. 

And thereby it is diſcharged of a common; 
and if the tenant purchaſe it, his common is not 
_ extinguiſhed, Did. | 

But the lord cannot improve the whole, leaving 

them ſufficient in other lands. 2 Co. 25. b. 
By the ſtatute of Veſim. 2. (13 Ed. 1.) c. 46. 
the — of Merton ſhall not only bind the lord's 
tenants but neighbours alſo, and ſuch as claim 
common of paſture, as appendant or appurtenant 
| to 


o LS. bk. A 
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to their tenements, but not ſuch as claim common 
by ſpecial grant or feoffment, for a certain num- 
ber, or otherwiſe. | 

A neighbour is bound, though he dwell i in ano- 
ther town, ſo the town and common adjoin. 2 
In | 

NI if the lord hath common in the tenant's 

grounds, the tenant may improve within this act. 
Bid. And yet there ſeems as if the common of 
the lord was reſerved upon the firſt feoffment. 
Ibid. | 

That by occafion 'of a * ſheep-cote, 


dairy, enlarging of a court neceſſary for curtilage, 


none ſhall be grieved by aſſiſe of novel difſerfin for 
common of paſture. Vide ſame ſtatute. | 
Note; Tt is ſaid, theſe above are but for ex- 
amples; for the lord may erect an houſe for the 
habitation of a beaft-keeper. x It. 476. 1 
Lev. 62. And it muſt be ſhewn that it was done 
for his neceſſary reſiance. Vide 1 Sid. 97. 1 Keb. 


283, 314. and whether of a neceſſary curtilage it 


thould be an ancient one, dubitatur. 
And none in ſuch caſes ſhall be grieved, though 


| there be not ſufficient of common left, 1 Infl, 


470. 1 Lev. 62. | 

And where any having right to approve, levies 
dyke or hedge, and it is thrown down in the 
night or other ſeaſon, &c. and it cannot be known 
by verdict of aſſiſe or jury by whom, and the men 


of the towns near will not indict ſuch as are guilty 


of the fact ; the towns near adjoining ſhalt be 
diſtrained to levy the * 4 dec (and a their-own 
coſts, and to yield dam | 


It is ſaid, that the cutting down of cimber is | 
F That 
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That if the profternation in the day or night 
was before the face of the owners, or ſo publick, 
that the offenders may be known ; it is not with- 
in the act. 1 Lev. 101. a traverſe taken ac- 
cordingly. 

For the inquiſition and other proceedings upon 

this act, vide Cra. Car. 280, 440, 580. 1 Jen. 

857 I Sid. 107, 212. 1 Lev. 108. 1 Mad. 


And no time being appointed for the indict- 
ments, it is ſaid it ſnall de intended within a year 
and a day. 2 In. 476. 1 Kall. Rep. 365. and 
per Cro. Car. 440. a conv e time. 

That the lord ſhall bring his action upon this 
ſtatute againſt the towns bordering round about 
the town where the fact was done; and judgment 
ſhall be given, That they ſhall at their proper 
coſt make the ditch, &c. 2 Int. 477. 1 Kall. 
Rep. 365. Lo 

And the above ſtatute of 179. 2. or 13 Ed. 1. 


c. 46. further enacts, That if any upon jult title 


olf approvement do make a ditch or hedge, for that 
_ Purpoſe, which is afterwards thrown down by 
perſons unknown, the towns adjoining may be 
diſtrained, to make ſuch ditch or hedge at their 
own coſts, [See 1 Geo. 1. c. 48. 6 Geo. 1. c. 
16. See alſo 2 Inf. 474, &c. ] 

And per 3 Ed. 6. c. 3. the ſtatutes of Merton 
and Wiftminfter are confirmed, and treble damages 
given to the commoners chat recover in afliſe 
againſt the lord. 

See the Stat. 29 Geo. 2. c. 36. "* 1 
ann of waſtes, woods and paſtures, and per- 
ſons having a right of common of paſture thereon, 
may, by conſent, incloſe any part thereof for 
G . 
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planting or 1 of timber or undermood, 
&c. 


5 8 alſo the Stat. 31 Geo. 2. c. 41 male te 
amend and render more effectual the ſaid act * 
29 Co. 3 30 


Himeoſeremant of Common. 


Concerning the admeaſurement of common, N 
where it lies, vide F. N. B. 125. 15 

It lies by one commoner againſt another ; j but 
if the tenant ſurcharges the common, the JordſhaK | 
not have a writ of admeaſurement againft the 
tenant. Ibid. A. D. 5 

By 2 In/t. 86. It lies only for and againft ſuch 
as have common appendant. But 2 & vide F. 
N. B. 125. D. 1 Roll. Rep. 365. 

Upon the ſuit of one commoner againſt ano- 
Fs it is ſaid all the commoners ſhall be admea- 
ſured. . N. B. 125. B. | 

So if the lord ſurcharce the common, or ap- 
prove without leaving ſufficient, the tenant ſhall 
not have a writ of admeaſurement againſt him, 
but an aſſiſe. F. N. B. 125. D. 

That no writ of admeaſurement lies againſt a 
commoner ſans number, nor ſhall his common be 
admeaſured. Did. But the tertenant may diſ- 
train his cattle. 1 Saund. 345. 

Vide 1 Lutw. 98. That one may preſcribe for 
common in a foreft for ſheep in the fence-month, 
but may not preſcribe for goats. Jdem 81. 

An agreement for incloſing the common, and 
ſharing it among the parties, decreed to be per- 
formed; but decreed alſo, That if there were 
perſons who had intereſt in the ſaid 


= 
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who were not parties to that agreement, they 
ſhould not be prejudiced thereby, but that it 
ſhould not be-in the power of one or two wilful 
perſons to oppoſe the publick: good. Caſes in Chan- 
cery, 1 Par. f. 48, Tiverton againſt Collier. 
Where one has a right of common in a common 


Held, from the time the grain is carried off, until 
it is ſown again; the ſowing of a ſmall parcel of 


ſuch field ſhall not ouſt the commoner from 


| taking his common in the reſidue of the field. 


Mich. 8 Fac. 1. B. R. Trulick and Riggeſby, Yelv. 
185. IS 

ide a cuſtom of a manor for the reeve to make 
a drift of the cattle at any time by the appoint- 
ment of the ſteward. Lord Raym. 1186, Fillet v. 


| Freak and others. 


CHAP. vn. 


Several Obſervations upon the Statute 29 Car. 2. 


tobich was made to prevent Frauds and Per- 
juries, and relates to Bargains in buying and 
ſelling Goods and Chattels. PF 


IRS T, it is to be obſerved, That no leaſes, 


eſtates or intereſt, either of freehold or terms 
of years, or any uncertain intereſt, (not being 
copyhold or cuſtomary intereſt) of, in, to or out 


bol any meſſuages, manors, lands, tenements or 


hereditaments, fhall be aſſigned, granted or ſur- 


rendered,.unleſs it be by deed or note in writing, 


ſigned 
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ſigned by the parties ſo aſſigning, &c. or their 
agents thereunto lawfally authorized by writings 
er by act or operation of law. 

Alſo, that no contract for the ſale of any goods, 
wares, merchandizes, for the price of ten pounds 
ſterling, or upwards, ihall be allowed ta be good ; 

Except the buyer ſhall a--ept part of the goods 
fo ſold, or actually receive the ſame z_ 

Or give {ſomething in earneſt to bind the ber- 
gain, or in part of payment 

Or elſe that lome note or memorandum in wri- 
ting of the ſaid bargain be made and ſigned by 
the parties to be charged by ſuch ua ehr or 
their agents thereunto lawfully authorized 

And if ſo done, the action for the money may 
be brought any time within fix years; (or after 
fix years, if an original writ be ſued out wb 
ſix years. 

Alſo, That no action ſhall be brought upon am 
agreement that is not to be performed within the 
ſpace of one year {:..m the making thereof: 

Nor whereby to urge any executor or admi- 
niſtrator upon any W. promiſe to anſwer da- 
mages out of his own eſtate: 

Or whereby to charge the defendant upon any 
ſpecial promiſe to anſwer for the debt, default or 
miſcarriage of another perſon : 


Of to charge any perſon upon any agreement 
made uyon conſideration of marriage : 

Or upon any contract or ſale of lands, tene- 
ments or Pens, or any intereſt in or con- 
cerning them: 

Unleſs the agreement, upon which fuch ae 
ſhall be brought, or ſome memorandum or nota 
thereof, ſhall be in writing, and ſigned by the 


party 
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party to be charged therewith ; or ſome other 1 
ſon thereunto by him lawfully authorized. 

So that if the agreement be for goods, wares or 
merchandize, under the price of ten pounds; yet 
if by that agreement they be not to be delivered 

within a year 
That agreement ſeems to be void, unleſs put 
in writing, and ſigned by the party to be charged 


| thereby. 
And though earneſt be given upon ſuch an 


agreement, not to be performed within a year, it 
ſeems it will not help. Prec. in Chan. 560. 

Alfo if the contract be for goods, &c. above ten 
pounds ; and though earneſt be given, or part of 
the goods received ; yet if the remainder be by 
ſuch contract to be delivered after à year, this 
contract (unleſs put in writing, and ſigned) it 


ſeems will not bind for the ke Prec. in 


Chan. 560. 

And ſo if the agreement or promiſe be to do any 
other thing cr things that are not to be performed 
in a year's time from the making, it wil] not be 
binding unleſs ſuch note or memorandum be made. 


But if no ſuch day is ſet, or the time is uncer- 


tain, as to pay ſo much at the day of death, &c, 
it is otherwiſe ; for it does not appear but that 
might happen within a year. Agreed by all the 
judges on a caſe put by Treby chief juſtice. Shin. 
326. pl. 4. 353. Pl. 1. 

Again, if any perſon promiſes to pay the debt 
of another perſon, or to anſwer for the default or 
miſcarriage of another perſon : 


As if he ſhould fay, Treble not ſuch a man, | 


and I will pay you the debt he owes you: 
| - on 
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Or, Truſt ſuch an one; and if he don't pay 
you, I will: Lord Raym. 224. 2 Lord Raym. 
1085, 1087. See 12 Mod. 250. 
Or, if he don't do ſuch a thing, I will make you 
ſatisfaction. See Bac. Abr. 75, 76. | 

Theſe promiſes, as aforeſaid, without a note or 
memorandum under hand, will fignify nothing, tho 
it was at his requeſt, and though you may alledge 
and ſhew a good conſideration for it. 

Alſo, if the agreement be upon ſome confidera- 
tion of marriage; 

As, I will give you ſo much if you will marry 
my daughter or kinſwoman, c. | 

Here the marriage is made the conſideration, 
and ſo void without writing. 

But to ſay, I will give ſo much for ſuch a 
horſe at the day of my marriage; this is other- 
wiſe, and good without note; for the horſe, in 
this caſe, is the conſideration of the promiſe. 

But the clauſe relating to marriage, does not ex- 
tend to a promiſe to marry, as well as to the 
ment of marriage portions, and therefore a parol 
promiſe of marriage is good. Skin. 196. Lord 
Raym. 387. 2 Eq. Caf. Abr. 248. Stra. 34. 

And if it be about the fale of lands, tenements 
or hereditaments, or any intereſt therein, it mull 
be put in writing under hand, as aforeſaid. 

As if a man promiſe to ſell you ſuch a houſe, 
piece of land, or the like : 
Or to make a leaſe for years, or life, of any lands 
or tenements; it will not bind without n. 

Oc. 
And laſtly, not to charge any executor or ad- 
miniſtrator upon any ſpecial promiſe . da- 


. 5 
N As | 
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As if an executor or adminiſtrator ſays to one 
that is about to. ſue him for money owing by the 
teſtator, c. Forbear your ſuit, and I will pay 
your debt. This promiſe will not bind to make 
him anſwer damages of his own eſtate, unleſs it 
be put in writing under hand, c. See Bac. 
om 75. 

Therefore every agreement not to be per- 
e within a year; 

2. Every agreement with an executor concern- 
ing the teſtator's eſtate; 

23. Every agreement to pay the debt, Sc. of 
another perſon; | 

4. Every agreement where marriage is the chief | 
conſideration ; | 
5. Every agreement concerning the ſale of 

lands, Sc. mult be put in writing, and ſigned by 
the party to be charged. 

So that in the particulars above named, it is 
abſolutely neceſſary that there be ſome note or 
memorandum to make good ſuch e promiſes 
and agreements. 

Nete, That by Stat. 7 Fac. 1. 12. None 
keeping a ſhop book, his LE wot or adminiſtra- 
tors, ſhall be allowed to give it in * evidence for 
wares or work above one year before the action 
'brought, unleſs they have obtained a bond or bill 
for the debt, or brought an action for the money 


— 


* This act ſhews very great ignorance of the com- 
mon law, though one ſhould imagine that no one but a 
lawyer could have propoſed the bill, for a tradeſman's 
ſhop book never could be allowed to be evidence for him 
in any court of law, if no ſuch declaratory ſtatute had 
| jw: Br. Obferv. on Stat. 24 Edit, 421, in Notes. 


within | 
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within one year next after the wares delivered, or 
work done. | Ef e 
But this act is not to hold place between mer- 


chant and merchant, tradeſman and tradeſman, or 


merchant and tradeſman, for any thing falling 


within the compaſs of their mutual trades an 


merchandize. | 
Concerning Notes promiſing Payment. 


It may here be proper to obſerve, that by the 
* ſtatute 3& 4 Ann. c. 9. all notes ſigned by any 
perſon, &c. whereby any ſuch perſon, &c. ſhall 
promiſe to pay another perſon, &c. or order, or 


| bearer, the money mentioned in ſuch note, ſhall 


be conſtrued to be, by virtue thereof, due and 


payable to ſuch perſon, &c. to whom the ſame is 


made payable. 
And alſo, ſuch note payable to ſuch perſon, c. 
or order, ſhall be aſſignable over, in manner as in- 
land bills of exchange are. And the perſon to 
whom ſuch money is payable may maintain an 
action for the ſame, as they might upon ſuch bill 
of exchange. And the perſon, &c. to whom ſuch 
note ſo payable, or order, is aſſigned or indorſed, 
may maintain an action againſt the perſon, &c. 
who ſigned, or any who indorſed the ſame, as in 
caſes of inland bills, and recover damages and cofts 
of ſuit : And in caſe of nonſuit or verdict againſt 
the plaintiff, the defendant to recover coſts againſt 
the plaintiff. . BU 
See more in the ſtatute concerning drawing, 
accepting and proteſting inland bills. Ger 


» Perpetuated ty Stat. 7 Aus. c. 25. , 85 
1 CHAP: 
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CHAP. IX. 


Several neceſſary Matters relating to Farmers, 
and ſuch as keep and feed Sheep, and other 
Beaſts ; and alſo relating to Actions for Nu- 
ſances done by one Tenant to another, &c. 

B Y 25 H. 8. 13. None ſhall receive or take 

in farm for term of life, years, or at will, by 
indenture, copy of court- roll, or otherwiſe, any 
more houſes or tenements of huſbandry, where- 


unto any lands are belonging, in town, village, 
hamlet or tithing within this realm, above the 


number of two ſuch holds or tenements; and 


they are to be ſituate in the ſame pariſh where he 


dwells, on pain to forfeit to the king and informer 


three ſhillings and fourpence for every week he 
takes the profits of them. 

By Stat. 21 H. 8. 13. No ſpiritual perſon 
ſhall take to farm to himſelf (or to any other for 
his uſe) any lands or other hereditaments for life, 


years, or at will; on pain to forfeit ten pounds 


for every month he ſo continues the ſame, to be 
divided betwixt the king and the proſecutor. 
But this act not to extend to any ſpirtual per- 


ſon, for taking any archbiſhopricks, biſhopricks, 


abbies, prieries, or collegiate, cathedral, or con- 
ventual churches ; nor to any ſuch perſon who 
ſhall tender or make any traverſe upon any office 
concerning. his freehold, 


The 


Ch. 9. Landlozds and Tenants. 269 

The ſaid act alſo provides, That no ſpiritual 
perſon ſhall take in farm any parſonage or vica- 
rage ; on pain to forfeit 40 s. for every week that 


he, or any other for his uſe, ſo occupies the ſame, 
and alſo ten times the value of the profit or rent 


that he makes thereof ; both which forfeitures are 


to be divided betwixt the king and the proſecutor. 
See after. | 

Alſo by 25 H. 8. 13. None ſhall keep in his 
own poſſeſſion, at any one time, above two thou- 
ſand ſheep; on pain to forfeit for every ſheep 
above that number 3s. 4d. to be proſecuted for a 
ſubject within one year, and for the king within 
three; but here lambs ſhall not be accounted as 
ſheep till Midſummer twelvemonth after their 
fall. ; 

And if any happen to have more ſheep than 
two thouſand, by reaſon of any executorſhip or 
marriage, they ſhall not be impeached by this 
law, ſo that in one year after they put off ſo many, 
that at the end of the year they may not have above 
two thouſand : Neither ſhall a child, (during his 
nonage) nor any perſon for him, be endamaged 
by this act, which child ſhall have by legacy above 
two thouſand ſheep given him. 5 | 

But every temporal ſubject may keep (upon his 
own demeſne lands) as many ſheep as he will, or 
for the maintenance of his houſe, above the num- 
ber of two thouſand, notwithſtanding this act. 

A thouſand ſheep meant by this ſtatute ſhall be 
accounted after the rate of ſixſcore to the hundred. 

Juſtices of the peace have power to hear and 
determine the offences committed againſt this act, 
22 not take a leſs fine than is limited by the 


= And 


270 The LAWS concerning Ch. g. 

And by the ſtatute of 2 & 3 P. & A. c. 3. 
Whoſoever ſhall feed above one hundred and 
twenty ſhorn ſheep for the molt part of the year 
upon his grounds, which be ſeveral and apt for 
milch kine, and not commonable, and ſhall not 
for every ſixty ſheep keep one milch cow; and 
moreover, for ſixſcore ſheep yearly rear one calf 
during the time of keeping ſuch ſheep, ſhall forfeic 
to the qucen and informer for every cow not kept, 
for every month 205. and as much for every calf 
not reared. 

Alſo, whoſover ſhall feed upon his ſeveral paſ- 
tures, above twenty oxen, ronts, ſteers, ſcrubs, 
heiters, kine, and ſhall not for every ten beaſts 
keep one milch cow, and for every two kine wean 
and rear up yearly one calf, (except it die) ſhall 
forfeit as before ; the ſuit to be commenced with- 
in one year after the offence committed, and not 
to bind ſuch as keep ſheep, or feed beaſts for their 
own proviſion. Juſtices in their ſeſſions have 
power to hear and determine the breach of this 
ſtatute, 

By Stat. 27 H. 8. c. 6. Every one having in- 
heritance or freehold in a park kept for deer, 
which is a mile about, or his farmer, ſhall 
keep two mares, apt and able to bear foals, each of 
them being thirteen hands high, from the loweſt 
part of the hoof to the higheſt part of the ſhoulder, 
and each containing four "inches ; ; on pain of 405. 
for every month they want them ; and if the park 
be four miles about, they ſhall keep four mares 

n.the like pain. 
1 185 of the mares die, they have three cds 
3 them to provide another, without danger of 
 Incurting the ſaid penalty. | 
They 
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They ſhall not ſuffer their mares to be leapt by 
any ſtone-horſe under fourteen hands high, on 
pain of 40s. 

The ſaid ſorfeitures are to be divided between 
the king and the proſecutor. 

This act not to extend to Veſimorland, Cum- 
berland, Northumberland nor biſhoprick of Durham, 
nor to the parts wherein the inhabitants of the 
town next adjoining have common, 

Spiritual perſons may ſell the increaſe and breed 
oi their mares, notwithſtanding this act. 

And by 32 A. 8. c. 13. (in order to preſerve 
the breeding of ſtrong horſes) no ſtone-horſe 
above two years old, and under fifteen hands, every 
hand four inches, to be put into foreſts where 
mares are kept; upon pain of forfeiting the horſe, 


Several Actions on the Caſe, neceſſary to be known by 
all Farmers, &c. | 


Tf one diſturb another in his way to a houſe or 
land, by ſtopping or ſtraitening of it, or ſtop or 
turn his water coming to his houfe, mill or 
ground, or the light to his houſe, or if one ſtop a 
ditch or river, or ſet up flood-gates, ſo as to make 
the water overflow and drown his ground ad- 
joining, he may have an action of the caſe againſt 
him for it. See after, highways, private ways, 
- "on 

But if a man ſtop or turn water only to amend 
his bank or mills, having by cuſtom or uſe done it, 
this is juſtifiable. 4 Co. 86. 1 Co. 50. Lit. 
5. 267. 1 Vent. 274. 2 Vent. 138, 185, 288, 


Nag „„ 
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If one ſtop a ſtream of water, and put it out of 
its old courſe, and by that means my ground is 
drowned, I may have an action. New Bock of | 
Entries, F. 18. Dyer 248. 

Where I have an ancient mill, and an ancient 
water-courſe to maintain it, if any man fhall di- 
vert it, that I cannot have the uſe of it to my mill 
as formerly, I may have an action on the caſe 
againſt him. Style's Rep. 37 4 Co. 86. Vide 
3 Lev. 133. 1 Med. Rep. 48. 

If one diſturb me in my 8 fold or foldage, 
watering- place, church-way or high- way, iſle or 
ſeat in the church, or any other profit appendant, 
which I have had time out of mind, as belonging 
to my ancient houſe by preſcription, I may have 


an action. 4 Co. 32, 89. 5 Co. 1, 76. 12 Co. 


105 Bult. 47, 69. 2 Bulſt. 14, 129. Bendl. 


7 ion lies for not folding ſheep on the plain- 
tiff's land, whereby the plaintiff loſt the benefit of 
foldage. 2 Vent. 138. 

If one diſturb me in my common, that I cannot - 


bave it as liberally as formerly I have had, an ac- 


tion lies. ys 104. 1 Cro. 390. A 


3 


If one dig a pit in a place 3 I have com- 
mon, by occaſion whereof my beaſt there going 
falls into it, and is hurt, I may have an action, 
2 Cro. 158. 1 Vent. 195. 

If one incloſe land which ſhould lie open in a 
manor, by which the commoners have not enough 
for to common their cattle, or eat up the common 
ſo much that the commoners have not enough; in 


this caſe it is ſaid every commoner may have his 


action againſt him. F. N. B. 145. „ 
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If the inhabitants of a pariſh have a watering- 
place by preſcription, and be diſturbed in it, each 
of them (as it ſeems) may have an action for ſuch” 
diſturbance. 27 H. 8. 27. Finch's Ley 177. 

If the leſſor out me that am an executor of the 
leſſee for years, or my executors after me, of the 
term, each may have an action on the caſe, or an 
ejectione firme. 4 Co. 94. 
If the leſſee keep out his leſſor, coming to view 

his houſe; if any waſte be done, the leſſor may 
have an action of waſte againſt him. 2 Cro. 478. 

If a leſſee for life make a leaſe for years, and 
the lefſee for years commits waſte, for which the 
leſſee for life is puniſhed ; in this caſe he may have 
an action againſt the leſſee for years, and recover 
as much as the leſſor doth or may recover of him. 
Paſch. 38 Elix. B. R. Genmie's caſe, 

So if the leſſee for years of a houſe leaſe it for 
part of the time, and that time expite, and the 

leſſee continue in full poſſtflion, and pull dawn 
part of the houſe, the fieſt leilee may have an ac- 
tion of the caſe againſt him. Trin. 6 Car. I. 
B. R. 
Ik my leſſor that is bound by law to repair my 
houſe, or to pay ſubſidies or the like, neglect it, 
and I ſuffer thereby, I may have an action oa the 
caſe againſt him. Dyer 36. pl. 37. 21 H. 7.12. 
So the leſſor may have this action againſt his 
tenant at will, for voluntary waſte committed by 
him; but not for negligent or permiſſive waſte. 
5 Ce. 13. Dyer 121. 14 H. 8. 12. and there- 
fore it has been adjudged, That where a tenant at 
will ſuffered the houſe to be burat by the negli- 
gent cuſtody of his fire, this action would not "lie 
againſt him. Cudlip and Rundle, Trin. 2 ir. & H. 
Rot. 646. Carth, 203. 
N 5 But 
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But an action on the caſe lies againſt tenant by 
elegit, who holds over, or cuts trees after the 

money tendered. 21 E. 3. 16. 

If the lord cut down the copyholder's trees 
without his leave, (or elſe a ſpecial cuſtom of the 
manor to enable him to it) the eopyholder may 
have caſe againſt the lord for it. Mich. 3 Fac. 
B. R. Croſs and Abbot ; and Trin. 17 Fac. by 
juſtice Houghton, and this notwithſtanding he 
leaves the loppings of them. | 

Alſo, if the lord cut down any tree of his te- 
nant that is to have the lops, and take it away, 
caſe iieth. 1 Brownl, 97, 213. 

If the lord cut down all the l s trees, 

and not leave him fire- wood, &c. tenant may have 
caſe againſt him. BPrownl. ibid. 141, 197, 298. 
2 Brawnl. 57, 3317. 

If the tenaz* refuſes to grind at the lord's mill, 
as hath been uſed time out of mind, action 
lieth againſt him, 1 Vent. 167. 2 Vent. 292. 

1 Saund. 215. 

For voluntary firing his houſe, whereby my 
houſe is burnt, vide Bendl. 153. and 3 Lev. 359. 

See the acts at the end of this treatiſe. 

If one be time out of mind to repair a hedge 
between my cloſe and his, and he let it be unre- 
paired, that my cattle go into his or other mens 
grounds, or other mens cattle go into my ground, 
by reaſon of which I have damage, I may have 
| ation of the caſe for it. 2 Cre. 699. 20 Fac. 
B. R. See 1 Vent. 264, 274, 275. 

So if one be to repair or ſcour a ditch, and 454 it 
not, by which my land is drowned, or I have any 
ſpecial damage, caſe lieth againſt him. F. N. B. 
93. C. 11 H. 4. 28. Action, Oc. 30, 34, 367 
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If one be to repair a wall, or bank of a river, 


and do it not, or doth it not ſufficiently, whereby 
my land is drowned, I may have an action fur le 


Caſe 

1 in theſe caſes, and ſuch like, I muft aver 
ſome ſpecial damage to me, by the not doing 
thereof, Trin. 20 ** B. R. 2 Bult. 280. | 

Alſo an action of the caſe will lie for me againſt - 
him which ought to repair a mound or bank of 
the ſea, or of any great river, and doth it not, by 
which my land is drowned ; ſo of the bank of 
a river. 29 Ed. 3. 32. 12 H. 4. 7. 1 "BE 

. 18. | 1 
, Note; But if the breach and inundation be by 
any extraordinary accident, as by tempeſt, or the 
like, no action lieth, 10 Co. 139. 

If the highway be to be repaired by any ſpecial 
perſon, and is not, and I have any ſpecial damage 
thereby, I may have caſe for it. 5 Ed. 4 

If there be a charge upon any man, by: reaſon of 
the tenure of his houſe or land, to repair any pri- 
vate way, bridge, gutter, or the like, and he doth 
it not, and thereby [ have any ſpecial damage, ac- 
tion lieth againſt him. Old Book of * J 
10. 

So I may have an action on the caſe againſt one 
for not repairing of a houſe ready to fall on my 
houſe. 22 H. 7. 98. pl. 4. | 

If one have a room over me in a city, or other 
place, and fo carry himſelf in it as to annoy me 
that am under him ; as if he have a ſhop or ware- 
houſe over me, and I have a cellar under it, and 


he lay ſuch an extraordinary weight of goods more 


than uſually have been. and o break it down 
N66 upon 


U 
j 
| 
i 
it 
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upon me, I may have caſe againſt him for it. 
Poph. 46. 
If I Tore a building beneath, and another man a 
building above me, and I ſuffer mine to decay ſo as 


to hazard his, or he ſuffer his to decay ſo as to hazard 


mine, each of us may have an action on the caſe 
againſt the other. Keilw. 48. See 1 Brownl. 4. 

If a man doth edu my houſe, ſo that his 
houſe-eves do drop upon my houſe, and cauſe it to 
periſh, or trouble my dwelling, I may have an 
action on the caſe againſt him. 14 Brownl. and 
Goldſb. 4 

If a — ſet up a houſe upon a new foundation 
ſo near to my antient houſe, that thereby he ſtops 
up my windows, and takes away my light, the 
afr and proſpect, I may have an action on the 
cafe. For a man may not in London, or elſewhere, 
inſarge his houſe in breadth or length to ſtop his 
neighbour's light ; but upon an antient founda- 
tion he may build it as high as he will ; for cujus eft 
folum, ejus efl uſque ad cœlum. 5 Co. 10. 9 Co. 
55, 56. See after; and ſee the act for re-build- 
ing of London 

If a man ſhall build or ſet up a wall againſt the 


window or light of my houſe, I may have an ac- 


tion againſt dim, albeit he build upon his own 


ground. So if he ſet up a wood-pile upon his own 
ground to ſtop up lights, I may have an action. g 


Co. 54. 5 Co. 108. But if it prevents my pro- 


ſpect only, no action will lie for this. Co. 8. 57. 
1 Mid. Rep. 55. T. Raym. 87. 1 Sed. 167. 


But if two men be owners of two parcels of 


land adjoining, and one of them build a houſe on 
his land, and make windows and lights looking 
into the other's lands, and this continueth thirty 


Or 
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or forty years, the other may build or lay any 
thing 3 his own land, and ſtop them. 1 Os. 
118, 129. 1 Bulſt. 116. 

If one houſe be built hanging over . 
wrongfully, and after they came both into one 
hand, the wrong is now purged; ſo that if after 
they come into | Aur hands, neither party is to. 
complain of the wrong done before. Hob. 173. 

Note; The erecting of a dye-houſe, tan-houſe, 
brew- houſe or lime-kiln, may be a nuſance to a 
neighbourhood, by which if I have any conſider- 
able offence in the ſmell to my health, or by the 
ſmoke to our bodies that live in the heaks, or to 
trees of the garden or yard, I may have an action 
of the caſe for my relief. Paſch. 5 Fac. B. R. 5 
Co. 73, 101, 108. 9 Co. 54. 

If one ſets up a pig- ſty under my houſe, and 
keeps pigs in it, or houſe of office, and uſe it fo 

near to my houſe that the ſmell thereof doth an- 
noy me, and hazard my health, &c. I may have an 
action. 5 Co. 73, 101, 108. 9 Co. | 

So the keeping of a chandler's or butcher's ſhop 
ſo near my houſe, in a place inconvenient, to the 
offence of me in my garden or houſe, may be fuch 
a nuſance for which I may have an action. New 
Book of Entries, f. 11. Trin. 13 Car. B. R. 5 
Co. and 9 Co. ut ſu ra. | 

But if ſuch a man ſhall ſet up his trade by mo, 
though this be offenſive to me, by the laying of 

ſinking heaps at his door, and the like, I can 
have no action for this, unleſs it be very great, 
and much offenſive. 1 Cro. 367. 13 H. 7. 26. 
yet this is indictable. So if a man ereQts build- 
ings near the king's common highway, and near 
_ dwelling houſes ; and * makes acid ſpirit of 


ſulpher, 
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ulphur, whereby the air is impregnated with 
noiſome and offenſive ſtinks, &c. Bur. Rep. 


fr one throw a beaſt dying of the murrain, or 

the intrail or offal of it into my ground, whereby 
my beaſts are infected and die, I may have caſe 
againſt him. Styles Rep. 50. | 

If one ſet out his tithes duly, and the parſon 
will not take them away in convenient time, ac- 
tion lies. Lord Raym. 187. Stra 245. 

So if one that hath bought hay on my ground, 
or in my houſe, and ſuffer it to lie Jong, 3 


I am damaged. Godb. Rep. pl. 424. Et fic de 


funihibus. Quære. 


CHAP. X. 


Some further Obſervations relating to Covenants 


in Leaſes, &c. With ſeveral modern re- 
ſolved Caſes relating to Pleadings in Cove- 
nants upon Leaſes. 


Covenant is either expreſſed in the deed or 
implied by law; as by the words demiſe or 
grant, the law doth imply and intend that the leſſee 
ſhall quietly enjoy during the leſſor's * 4 Co. 
8. Dyer 338. — 
A covenant may be in the aGrmative, or or in the 
negative, and it may ve executed, that is of a thing 
already done; executory, 7. e. 'of a thing that 
ſhall be done hereafter: But if it be of a thing 
preſent, it may be void; as if I covenant that my 
houſe is yours, this is void.  Plawd. 330. 


Cove- 
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| Covenants made by deed poll are as good and 
effectual as thoſe made by deed indented, ſo as the 
party have the deed to ; ſhew but covenant doth 
not lie upon a verbal agreement, neither can it be 
grounded without a writing, except by ſome ſpe- 
cial caſe, as in London. 3 Co. 63. 

There needs no great formality in the words to 
make a covenant; for if the words of a deed run 
thus, That the leſſee ſhall repair, provided always, 
that the leſſor ſhall allow timber; or That the leſſee 
ſhall ſcour ditches, provided that the leſſor do carry 
away the earth; alſo, That the leſſee ſhall pay twenty 
ſhillings a year rent; or, That the leſſee ſhall not alien, 
and the like; theſe are ſaid to amount to good 
covenants on both ſides, &c. Dyer 57, 150. 2 
Co. Lord Cromwel's caſe. 

But regularly in all caſes, where words that do 
begin the ſentence be conditional, or have the ef- 
fect of a condition, and do give another remedy, 
there they ſhall not be conſtrued to make a cove- 
nant: Yet if words of condition and words of co- 
venant be coupled together in the ſame ſentence, 
(as, Provided always, and it ts covenanted, and the 
like) in ſuch caſes the words may be conſtrued to 
make a covenant and condition both. Bro. Cov. 
21, 26, 38. 
| And note; That where a covenant is penned 
conditionally, and ſo as one thing is the cauſe of 
another, (as if one covenant to pay me 10/. if I 
ſerve him a year; or to new build a houſe fo as he 
may have the old materials) in all theſe caſes, if 
the caufe or condition be not obſerved, the cove- 
nant ſhall not be performed. Co, Li. oy 
Dyer 37h. * = 


— * — 
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Where the ſubſtance and matter of a covenant 


to do any thing is lawful, ſuch covenant is good; 
and generally where a condition for the matter of 


It is good, a covenant comprehending the ſame 


matter is good alſo. 

But if the matter required to be, or not to be 
done by the covenant, be unlawful in the ſubſtance 
thereof, then is the covenant void, and doth not 
bind : So if the covenant be impoſüble. Dyer 6, 
13, 324, 251, 253. 

A covenant is to be always moſt ſtrongly taken 
againſt the covenantor, and moſt in advantage of 
the covenantee. 

To de taken according to the intent of the 
parties. 

When no time is limited fo the doing of 2 

thing, it ſhall be done in reaſonable time, Plow. 
28 
; one that is party to the deed to whom the 


_ covenant is made, may take ad — of the cove- 


nant, but not a ſtranger. 

As if A. covenant with B. to do an act to c. 
who is no party to the deed, and he doth it not; 
B. and not C. muſt ſue bim upon this breach. 

And regularly all thoſe that do ſeal and deliver 
the deed, and are named and bound by the ex- 
preſs words of the covenant, (whether it be col- 
lateral or inherent) are bound by the covenant 
contained in the deed. 

And therefore if heirs, executors, adminiſtra- 


tors or aſſigns, be named in the covenant, for the 
moſt part they are bound by the covenant. 


And in all caſes of inherent covenants, (i. e. 


that tend to the ſupport of the thing granted) 


where a man doth covenant for himſelf only, and 
doth 
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doth not name his executors and adminiftra- 
tors, or either of them ; yet they are bound, and 
may be charged by the covenant notwithſtanding; 
and in ſome caſes the law is fo alſo for collateral 
covenants. Ns 17 5 
And in moſt inherent covenants, ſuch as have 
the land, albeit they be neither executors nor ad- 
miniſtrators, or either of them, but aſſigns, c. 
ſhall be charged by the covenant, though they be 
not named; for theſe covenants are ſaid to run with 
the land. 5 Co. 16, 17, 18. | 3 
Where the deed itſelf, wherein the covenants 
are contained, or the eſtates on which the cove- 
nants do depend, is gone and determined, there 
regularly the covenants are gone alſo. | 
But the ſurrender of a leaſe doth not diſcharge 
the breach of covenant, which was before the ſur- 
render. Dyer 10. . 5 
Where a covenant is become impoſlible to be 
done by the act of God, by this the covenant is 
diſcharged ; as where J. covenants to ſerve B. 
ſeven years, and dies before the ſeven years be ex- 
pired. 1 Co. 98. Plow. 286. 
Where there is an expreſs covenant in a deed 
for quiet enjoyment, the implied covenant is 
gone. 2 Co. 80. | 
By a releaſe of all covenants from the covenan- 
tee, the covenant is diſcharged, ſo as the releaſe 
be by deed, for a covenant by deed cannot be diſ- 
charged by word. Therefore if A. covenants 
with B. to build a houſe by a day, and in the 
mean time B. doth bid or deſire him to let it alone; 
this doth not diſcharge the breach of the cove- 
nant ; but the leſſor may ſue for it notwithſtand- 
ing. Paſch. 6 Car. B. R. 5 1 


2382 The LAWS concerning Ch, 10. 


Mete; If there is only a hand to a writing, and 
not a ſeal, covenant lies not, but eaſe upon the 
agreement; ou declare, that in conſidera- 
tion the Lew? had promiſed to perform the 
agreement on his part, the defendant promiſed to 
perform on his part, &c. and then aſſign the 
breach, &c. 

Where in a covenant, the latter words being 
general, ſhall be reſtrained and expounded by the 

former which were ſpecial, vide Saund. Rep. 1 
Par. fel. 59, 60. 

Where in a covenant the former general words 
ſhall be reſtrained and expounded by the latter 
ſpecial words. [dem 59. 5 

In covenant, the former general words, That 
the original leaſe is indefeaſible, ſhall not be re- 
ſtrained by the latter words, That the aſſignee 
haberet, teneret & gauderet, &c. without any let, ä 
&c. of the aſſignor. Id. 60. 

A particular covenant in a deed may reſtrain a 
general covenant in law. id. 

Covenant that he was ſeiſed in fee, (notwith- 
ſtanding any act done) and that the lands were of 
the yearly value of 260/. there the words notwith- 

Aanding, &c. may not be applied to the covenant 

concerning the value. id. | 
What action of covenant lies for an aſſignee of 
a reverſion at common law. Id. 238, 239. 

Action of covenant by an aiſignee gf a reverſion 
againſt the leſſee for rent, need not be laid in the 
ey where the land lies. Idem 239, 240, 241. 

An action lies for a leflor or his aſſignee againſt 
the leſſee, upon his covenant for payment of rent, 
notwithſtanding that the leſſor or his aſſignee had 
accepted rent before of the aſſignee. of the firſt 


„ 
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leſſee; for covenant is not like an action of debt 
for rent. [dem 240, 241. 

If by a deed ſealed by both parties it is agreed, 
that the defendant ſhall give the plaintiff ſuch a 
ſum for all his lands in A. it will amount to a 
covenant on the part of the plaintiff to convey the 
land. Idem 230. 

Where covenant lies upon the word demiſe, and 
where not. Idem 321, 322. 

Where covenant lies for misfzaſance, but not fos 
nonfeaſance. Idem 322, 323. 

If a man by deed grant a water-courſe, and ſtop 
it, the grantee may have an action of covenant. 
Idem 322. 

If one of the parties covenant to aſſure lands, 
and the other, in conſideration of the ſame cove- 
nant performed, covenant to pay a ſum of money, 
he is not obliged to pay the money until the lands 
be aſſured. But it is otherwiſe if the covenant had 
been in conſideration of the covenant to be per- 
tormed. Saund. Rep. 2 Par. 156. = 

Where, in mutual covenants the words, In con- 

fideration of the performance thereof, ſhall make a 
condition precedent, and where not. Idem 156, 
I57. | 
| fe the covenant of the one part be negative, and 

the affirmative covenant on the other part be in 
conſideration of the performance thereof; al- 
though the negative covenant is broken, yet the 
affirmative covenant ought to be 5 Idem 
137. 
A negative covenant is not ſaid to be performed 
until it become impoſſible to break it. Hi. 
n covenant upon a warranty of lands for years, 
the plaintiff ought to ſhew what cſtate or right he 
5 that 
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that entered into the lands had at the time of his 
entry; and it is not ſufficient to aver, that he had 
a good title, [Jem 178, 179, 180, 181. 
What warranty ſhall be taken only for a cove- 
nant. dem 180. 

An action of covenant lies againſt a woman 
upon a warranty by her and her huſband, annexed 
to her eſtate for years in a fine. Idem ibid. 

Where, by the grant of a reverſion, the rent re- 
ſerved upon a leaſe for years is well transferred 0 
the grantee, the law transfers alſo to him the co- 
venant of the leaſe for the payment of it, as inci- 

dent to the rent. Idem 371. 

If in an action of covenant any breaches are well | 
affigned, and others ill, and the defendant demurs 

to the whole declaration, the plaintiff ſhall have 
ons for thoſe breaches that are well aſſig ned, 
and for the reſidue he ſhall be barred. Id. 380, 

By Stat. 8 & 9 IV. 3. c. 10. In all actions in 
courts of Record upon any bond or penal bill for non- 

formance of covenants, the plaintiff may aſſign as 
many breaches as he ſhall think fit, and the jury 
at the trial ſhall aſſeſs damages for ſuch breaches ſo 
aſſigned, as the plaintiff ſhall prove broken, &c. 
Ik judgment is given for the plaintiff upon de- 
murrer, confeſſion or il dicit, the plaintiff upon the 
roll may ſuggeſt as many breaches as he ſhall think 
fit, upon which ſhall iſſue a writ, to ſummon a 
jury to appear at the afſizes of that county, to en- 
quire into che truth of every one of ſuch breaches, 
and to aſſeſs damages accordingly ; and the juſtices 
of aſſize ſhall make a return thereof to the court 
from whence the ſame iſſued. 

In caſe the defendant, after ſuch judgment en- 
tered, ſhall pay into court ſuch damages _— 
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and coſts of ſuit, a ſtay of execution ſhall be en- 
tered of record. Or if, by reaſon of execution ex- 
ecuted, the plaintiff, &c. ſhall be paid ſuch da- 
mages with coſts, the body, lands and goods of 
the defendant ſhall be diſcharged, and the ſatiſ- 
faction entered upon record. Yet ſuch judgment 
ſhall ſtand and be as a further ſecurity, to anſwer 
the plaintiff, his executors, &c. ſuch damages as 
ſhall be ſuſtained for further breach of any cove- 
' nant in the ſame deed or writing contained, &c. 
At common law the jury may find the penalty, 
but relief may be had in equity. 85 


Reſolved Caſes as to ladings in Covenant upon | 
Leaſes. 5 1 


In covenant againſt an aſſignee for not repairing 
a houſe, defendant pleaded in bar an accord be- 
tween him and the plaintiff, and execution of it 
in ſatisfaction of the reparations. It was objected, 
That neither arbitrament, nor accord with ſatiſ- 
faction, is a plea, when an action is founded 
upon a deed, becauſe matter in fait cannot be 
avoided by matter in pats ; fo when an action is 
in realty, or mixt with the realty, accord with 

ſatisfaction is no plea, and is not a bar for the per- 
ſonalty ; but it was adjudged that the plea was 
good: And a difference was taken, where a duty 
accrues by a deed in a certainty, as by covenant, 
Bill or obligation to pay a ſum of money ; there, 
becauſe it takes its eſſence by writing, it ought to 
be avoided by matter of as high a nature; but 
when no certain duty accrueth by the deed, but a 
default ſubſequent gives only damages, there ac-- 
cord with faifaction is a good plea, 6 Ce, Baits 


Vide 
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Nd 2 Keb. p. 51. The court held, That an 
accord was a good plea to a covenant to pay a 
ſum certain, or an obligation when joined with 
other things uncertain. But concord after the 
deed cannot be a bar to ſuch covenants as were 
not broken. 2 Roll. 187, 188. | | 

Moved for a repleader in an action of covenant, 
to perform articles and payment of money, where- 
to the defendant had pleaded payment of the 
money after the day, which the plaintiff accepted; 
and becauſe it was not pleaded by way of accord 
and ſatisfaction of the covenant wherein dam 
alſo are recovered, ſaid to be ill. And this iſſue 
being inſufficient, and found for the defendant, it 
is not aided by the ſtatute of Feofazls. And by 
Twiſden, payment pleaded to a fingle bill, if found 
for the plaintiff, he ſhall have judgment; if for 
the defendant, there ſhall be a repleader ; ſed ad- 
jornatur. 1 Keb. 210. Fide 3 Cro. 445. pl. 2. 
Goldſb. 100. pl. 11. | 

In covenant brought againſt a leſſee for years, 
for not keeping the houſe in repair, the defendant 
pleaded in bar, That the houſe was burnt by 
_ caſualty ; it was holden to be no good plea in 
bar, for that a leſſee that covenanteth to repair, 
_ ought to do it, be his houſe burnt by negligence, or 
by any other means. Style 162. Crompten and 
Allen's caſe. See at the latter end of this Treatiſe. 

Defendant pleads, the houſe was burnt, but re- 
paired in convenient time before action brought: 
The plaintiff demurred, becauſe not ſhewn by 
whom, not by the defendant himſelf : But the 
court ſaid, That being repaired, though by a 
ſtranger, was a good plea ; but in truth the plain- 
tiff had repaired it, and becauſe it was a hard 2 
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the court ſuffered him to wave his demurrer, and 
take iſſue Not repaired in convenient time, the 
houſe being uncovered. 2 Keb. 535. 

Vide 3 K+. 40. The like plea and demurrer, 
becauſe the time not put in certain; ſed non allaca- 
tur, the firſt of July ſufficient. 

2dly, Becauſe not ſaid who repaired ; and per 

cur”, The houſe being rebuilt by the plaintiff him- 
ſelf, and the defendant's executors and admini- 
firators bound to repair it; the plea is ill, and 
muſt ſhew who repaired it; for if the plaintiff 
built it, this is no excuſe ; and judgment for the 
plaintiff. 
If a leſſee for years covenanteth to leave wood 
in as good plight as it was at the time of the leaſe, 
and afterwards the trees are overturned by a tem- 
peſt, he may plead this matter in bar, and it ſhall 
diſcharge him of his covenant, quia impotentia ex- 
cuſat Legem. 1 Co. Shelly's caſe. 40 Ed. 3. 6. 

Upon a covenant in an indenture of leaſe, the 
breach was for non-payment of rent. Defendant 
' pleaded in bar, that the plaintiff entered into part 

of the land demiſed before the rent was due, for 

which the action was brought, and fo had ſuſ- 
_ pended his rent. Plaintiff replied, The defendant 
did re-enter, and ſo was poſſeſſed as in his former 
eſtate. And it was held ill by the court, becauſe 
the plaintiff did not ſhew that the defendant con- 
tinued the poſſeſſion till the rent grew due, but 
only that he was poſſeſſed in his former right; but 
the plea in bar was a good plea, and judgment 
againſt the plaintiff, 4. — nil capiat per Billam. 
Style 243. Page and Parr's caſe. 

Vide 3 Keb. 858. In covenant, breach for not 


 _ repairing. Defendant pleads ney] into part and 


building, &:, Plaintiff demurred, 
- In 
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In covenant againſt defendants, executors to 
C. leſſee, for rent in arrear in the defendant's time. 


Defendants plead aſſignment before rent arrear ; 
plaintiff demurred. ——Per cur The debt may 


be in the debet et detinet on the executors poſle(- 


ſion, and then ſuch aſſignment is a good plea. 
Contra on expreſs covenant, where the executor is 
charged as ſuch ; but if charged as aſſignee only, 
then the plea were good of aſſignment before rent 
arrear; and here judgment muſt be de bonis teſta- 
torts, therefore judgment for the plaintiff, nf. 
3 Keb. 363. 
In an action of covenant on demiſe of a free- 
ſtone- quarry to the defendant, the defendant co- 
venants not to dig in any other part of the com- 
mon, and breach being aſſigned in digging, defen- 
dant pleads non lacavit the quarry prædict“; to 
which the plaintiff demurs, the demiſe being by 


indenture, and the covenant collateral, the plea 


was held frivolous, and judgment for the * 
niſi. 1 Keb. 715. 


In an action of covenant for not repairing a 


houſe, the defendant pleads performance, and 
after rejoins, that he was ouſted by a ſtranger ; 
which per curiam, on demurrer of the plaintiff, 


is a departure; judgment for the plaintiff, niſi. 


{dem 662. 
Upon covenant to pay . utlary a good 
bar. {dem 324. 

Non infregit conventionem is tried where the houſe 


is not repaired. [dem 575. 


In an action of covenant for rent in arrear on a 


| leaſe for years, the defendant pleaded a general 
releaſe of all demands, (which was made by award 


on collateral differences between them) _ 
after 


hy ˙ ——  &%* wed _ E 


Ch. 10. Landlozds and Tenants. 289 


after the covenant, and before the rent due; to 
which the plaintiff demurred, for that the cauſe of 
the releaſe was particular and collateral. And 
judgment for the plaintiff, mi, Idem, p. 499, 
510, 511. 2 Cro. 10%, 486. Me. 544, Et vide 
Bridgm. 124, & 20 A. 5. 3 
See 3 Keb. 814. Releaſe of all demands: De- 
murrer becauſe the releaſe is particular, and bars 
not for a covenant broken; fo after cauſe of ac- 
tion by battery, releaſe of all demands in perſonal 
eſtate no bar. 3 Keb. 418. A covenant broken 
is not diſcharged by releaſe to executor of all de- 
mands of perſonal eſtate of the teſtator,, _ 
In covenant for rent on nil debet pleaded, the 
plaintiff demurred ſpecially; becauſe albeit the 
covenant doth not alter the rent, yet nil debet can- 
not be pleaded. But the court ſaid it was well 

enough. 3 Keb. 347. . 
Covenant to enjoy againſt lawful impediment, 
is broken by entry of one habens jus. 3 Keb. 40. 
do by one clamans jus, and not ſaid legale. Idem 
163. Entry clamans titulum, not ſaid by a ſtran- 
ger, and fince the covenant, no breach. 2 Keb. 
146, i | | 

In covenant on indenture, 8 OH. 1652. of de- 
miſe to hold for 99 years after the death of Z. K. 
if three lives ſo long live; defendant pleads, That 
the plaintiff potuit uti and enjoy the premiſſes with- 
out the let of the leſſor. To which the plaintiff 
replies, That the lands are and were duchy lands, 
and that the king for fine and rent had demiſed 
the reverſion to H. for 99 years, if the three lives. 
live, by reaſon whereof he could not enjoy. De- 
tendant demurs, and * for the plaintiff = 


| ru 
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All this being confeſſed by the demurrer, the 


plaintiff needs not ſhew that he enrered, but the 
defendant ſhould plead it. 3 Keb. 162, 202. 


Covenant on two deeds of former huſband of 


the defendant's wife, to cut twelve of the beſt 
trees, whereby the plaintiff hath election: And 
breach is aſſigned, That before the time the de- 
| fendant cuts down ſome: of the trees. Defendant 
faith, There were ſufficient ſtanding ; to which 
the plaintiff demurred, Vide 3 Keb. 477. 

Covenant no duty, nor cauſe of action, till 
broken; and therefore not diſcharged by releaſe 
of actions. Allen s Rep. 39. Vide antaa. 
Covenant to perform certain indentures, and 
to ſave the plaintiff harmleſs; he cannot plead 
generally performance of covenants, becauſe ſome 
may be in the negative; and alſo he ought to 
ſhew how he ſaved him harmleſß. Alleyn 72. 

If the leaſe is not good, there is no covenant 
nor breach. Nelv. 18, 19. 

Note, That all covenants between the leſſor and 
leſſee are covenants in law, or expreſs covenants. 
Vangh. Rep. 118. 

An expreſs covenant reſtrains the general cove- 
nants in law. {dem 126. 
©  . Where the covenant is to enjoy againſt one or 

more particular men. and where againſt all men. 
Jem 127. 
By a covenant in law, the leſſee is to enjoy his 
term againſt the lawful entry or interguption of 
any man; but not againſt tortious entries, becauſe 
the leſſee hath his proper remedy againſt the 
Wang ders. Idem 118, 119. 
s 88 go. gh outs the * 
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he ſhall not bring covenant againſt the ler, be- 
- cauſe he hath remedy by action againſt the ftran- 
ger: But if he enter by elder title, then he ſhall 
have covenant, becauſe he hath no other ' remedy. 
{dem 119, 120. 

Though the covenant is, That the lefſe ſhall 
enjoy againſt all perfons ; yet he ſhall not have 
covenant againſt the leffor, unleſs be legally 
 outed. [dem 119, 120, 121, 123. 

The law will never adjudge that a man cove- 
nants againſt the wrongful acts of ſtrangers, ex- 
cept the words are full and expreſs. lem 121. 

When the covenant is to enjoy againſt end, 

the covenant is not exprelly to enjoy againſt tor - 
tious acts, neither ſhall the law fo interpret it. 
Idem 123, 125. 
What collateral matters ſhall be implied upon a 
covenant. Vide 1 Ven. Rep. p. 26, 44, 45. 

Though a covenant be made only to a man, his 
heirs and aſſigns; yet if the breach be in his life- 
time, his executors may bring the action for da- 
mages. Jdem 176. 

That a covenant for quiet enjoyment may bind, 
notwithſtanding a ſubſequent act of parliament to 
alter the title. Idem 175, 176. 

In an action of covenant, the defendane ean- 
not plead, That the plaintiff tempore quo, nthil 

 habuit in tenementis; though ſuch a plea in an * 

tion of debt for rent is good. 2 Vent. Rep. g 
Covenant to repair a houſe; if the leifee 008 
without licence after the term ended to repair the 
houſe, he is a treſpaſſer. 2 Roll. 250. 

Note the difference between covenants in 
and covenants grounded upon a leaſe; covenants 
O 2 having 


292 The LAWS concerning Ch. 10. 
having a leaſe for their foundation are within the 
proviſo of the ſtatute of 13 Eliz. cap. 5. but not in 
groſs, 2 Roll, 401. 

In an action of covenant to repair, and fo to 
leave the premiſſes, the breach was in ſixty rood, 
&c. 

Defendant pleads, that one barn was pulled 
down by the plaintiff's conſent ; and as to the reſt, 
that they were repaired, and ſo left: To which 
the plaintiff demurred generally. Per chief juf- 
tice, He ſhould either have taken iſſue, that he re- 
paired the particulars ; or ſay, that they were not 
in decay mods & forma: And the parties agreed to 
take iſſue on one of the points. 2 Keb. 798. 


CHAP, 
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"CHAP. XL 


Containing Alſtracts of Ads of Parliament to 
prevent Deſtruction of Houſes by Fire, and 
new Building of Houſes within the Bills of 
Mortality. 


Bt Stat. 6 Ann. cap. 31. ſed. 1. It ſhall 
e be lawful for the churchwardens of every 
_ << pariſh within London and Weſtminſter, and the 
« weekly bills of mortality, to fix (at the charge 
of ſuch pariſh) upon the mains belonging to 
any water-work, ſo many ſtop-blocks of wood, 
„ with atwo-inch plug, or ſo many fire-cocks to 
go into each main, in any place where ſuch 
„ churchwardens ſhall direct; the top of ſuch 
© ſtop- blocks to lie even with the pavement ; and 
„ ſuch churchwardens ſhall have power to fix a 
“ mark in the front of any houſes over againſt 
the places where ſuch ſtop- blocks and fire-cocks 
lie, and to keep an inſtrument in each houſe 
where the mark is, to open the plug; and each 
pariſh within the bills of mortality ſhall keep 
in good order in ſome publick place, a large 
engine for extinguiſhing of hires, and ſhall pro- 
vide one leather pipe and ſocket of the fame 
ſize as the fice-cock, to convey the water into 
the engine; and the churchwardens making de- 
fault, and being convicted thereof before two 
* juſtices of peace, ſhall forfeit 10/7. one moiety to 

» 2 „ 86 the 
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ce the informer, and the other moiety to the 


ce oyerſeers of the poor of the pariſh where 
« fuch default ſhall be, for the uſe of the 


<< poor, to be recovered by warrant from two 
“ juſtices of peace, by diftreſs and fale of 
e goods. And the turn-cock belonging to 
« ſuch water-work, whoſe water ſhall be found 


« on, or firſt come into, the main where the firſt 


_ << plug ſhall be opened at any fire, ſhall be paid 
<<. x0s. by the churchwardens of ſuch pariſh where 
„ ſuch fire ſhal} happen; and the firſt engine- 


<< keeper which brings i in a pariſh engine to ex- 


<« tinguiſh any fire, if in good order, with a ſocket, 


„ hofe and leather pipe, ſhall be paid 30s. the 


<<. keeper of the ſecond pariſh engine ſhall be paid 


« 205, and the third 10s. by the churchwardens 


6 of each pariſh where ſuch fire ſhall happen; 
<« and in default of payment, ſuch reward ſhall be 
*« recoverable from the churchwardens by warrant 
„ from two juſtices of pence, by diſtreſs and fale 
46 of goods.“ 

By Sec. 2. The watermen belonging to each 
80 — office within London and Weſtminſter, 


„ not exceeding thirty for each office, ſhall be 
„ free from being imprefied, their names and 
places of abode e deing 3 with the admi- 


« ralty office. 
- wy Seat. 3. If any . through negli- 


«pence ſhall fire any dwelling-houſe or out- 


<& houſe, ſuch ſervant being thereof convicted by 
«<- the oath of one witneſs before two juſtices of 
. peace, ſhall forfeit 100 l. unto the churchwar- 
« dens of ſuch parifh where ſuch fire ſhall hap- 
pen, to be diſtributed amongſt the ſufferers by 


«' fuch fire, as to the churchwardens ſhall ſeem 


d, and in caſe of refuſal to pay, the fame 
© being 
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being detnanded by the churchwardens, fuch 
fervant ſhall, by warrant under the hand of two 
juſtices of peace, be committed to ſome work- 
houſe or houſe of correction for n 
months, to be kept to hard labour. | = 
By Sea. 4. Every houſe that ſhall be built 
within the bills of mortality, ſhall have party- 
walls between houſe and houſe wholly of brick 
or ſtone, and of two bricks thick in the cellac 
and ground-ſtories, and thirteen inches thick 
upwards from the foundation quite through 
each houſe, and eighteen inches above the roof; 
and no mundillion or corniſh of timber under 


the eaves ſhall be ſuffered in any new houſe,- 


but all front and rear walls ſhall be built of 
brick or ſtone, to be carried two foot and an 
half high abcve the garret-floor, and coped with 
ſtone or brick; and if any new houſes ſhall 
be built within the places aforeſaid contrar y+ 
to this act, the owner of every ſuch houſe, nd 
head builder and workmen fhall each of them 


forfeit 507. one moiety to the informer, andthe 


other moiety to the poor of the patiſi; do be · 
levied by warrant under the hands and fealy of 


two juſtices of peace where ſuch building ſhall 


be erected, or where ſuch workmen ſhall inha- 
bit, by diſtreſs and fale of goods, upon convic- 
tion upon oath, or upon the view of one juſtice 
of peace; and hs want of diftreſs; the offender 

ſhall he impriſoned by warrant from the juſ- 
tices, until payment; the ſhare of ſuch for- 
feitures appointed to go to the poor to be paid 
into the hands of the churchwardens 
By Sli. 5. Upon the breaking out of any 
1 within 2 and all con 
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ſtables and 'beadles ſhall repair to the place 
with their ſtaves and badges of authority, and 
be aſſiſting, as well in the extinguiſhing the 
fires, and cauſing people to work at the en- 
gines, as in preventing goods being ſtolen; 
and ſhall apprehend all perſons that they ſhall 
find ſtealing from the inhabitants ; and ſhall 
give their utmoſt aſſiſtance to help the inha- 
bitants to remove their goods.” 

By Sc. 6. No action ſhall be maintained 
againſt any perſon in whoſe houſe any fire ſhall 
accidentally begin, for any damage occaſioned 
thereby. And If any action be brought for 
any thing done in purſuance cf this act, the 
defendant may plead the general iſſue; and in 
caſe the plaintiff become nonſuit, Sc. the de- 
fendant ſhall recover treble coſts.” 
By Se. 7. Nothing in this act ſhall defeat 
14 contract between landlord and tenant. 

By Sec. 8. So much of this act, as relates to 
the indemnity of any perſon in whoſe houſe any 
fire ſhall accidentally begin, ſhall continue 
three years. 

Made perpetual, 10 Ann. c. 14. ſe 1. 


By Stat. 7 Ann. c. 17. ſect. 1. Pariſhes uni- 


. 


ted were intended in the act 6 Ann. c. 31. to be 
taken as one pariſh only.“ 


| Bu Sect. 2. Where the wank given to 


8 - + 
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turn-cocks and engine-keepers are claimed by 
reaſen of any fire happening within London, the 
churchwardens ſhall not pay the rewards with- 
out. the direction of the alderman of the ward, 

or his deputy, or two of the common council- 


men; and the faid rewards ſhall likewiſe be 4 


paid to the keeper of any other large engine 
| * (though 
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(though not a pariſh-engine) who ſhall bring 
ein ſuch engine to any fire, in good order.“ 

By Sect. 3. In caſe the veſtries of any of the 
< pariſhes within the bills of mortality ſhall con- 
e ceive it neceſſary to have more than one great 
<« engine or hand engine, it ſhall be lawful for 
* them to provide more.“ | 

By Sect. 4. There ſhall be left at the houſe, 
„ upon which there is a notice-of a fire-plug, a 
&« key to open the {top-cock, and a pipe for the 
„ 5 

By Sect. 5. The churchwardens, overſeers 
c of the poor and inhabitants, in veſtry, of the 
< ſeveral pariſhes within the limits aforeſaid, in 
„like manner as they may do for relief of the 
poor, which rates being confirmed in like man- 
ner as the rates for the poor, ſhall be collected 
% in the ſame manner.” | | 

By Se. 6. Where any ſtop-blocks of wood 
„ with plugs, or any fire-cocks, ſhail be fixed 
«© upon mains, and the owners of the water- 
« works ſhall alter the mains, the owners of the 
% mains ſhall fix the like ſtop- blocks, plugs and 
„ fire-cocks, upon ſuch new main, where the 
„ churchwardens ſhall direct; and the key and 
“ pipe ſhall be removed to the houſe upon which 
„notice ſhall be of ſuch fire-plug.” | 

By Se. 7. The clauſe 6 Ann. c. 31. ef. 4. 
„ ſhall not extend to houſes built upon London 
% bridge, but the ſame may be built with timber 
<« as hath een GE i 

By Sect. 8. All houſes that ſhall be built 
within the bills of mortality (except houſes an 
« Landon-bridge, and on the river Thames below 

“ bridge) ſhall have party-walls between houſe 
. e : «and 


* 
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and houſe, wholly of brick or ſtone (except 


door“ caſes, windows, lentils, breaſt-ſummers, 


* . ſtory-poſts and plates) of two bricks thick in 


= the cellar, and one brick and an half thick up- 
. wards to the top of the garret-floor, and all 
« ba ends to be one brick in length and eigh- 


1 . teen inches above the roof, — to have no 


beams or en in deans brick works of the * 

* ends.” 

28 Sect. 9. « All party walls ſhall be built nine 
4 inches on each man's ground, and the firſt 
© builders ſhall have power to pull down the 
& ſame, and build up the new party-wall, and be 
< paid by the owner of the next houſe after the 
« rate of five pounds per rod as ſoon as he ſhall 
4% have built; and for all houſes that will not 
« yield the rent of 201. per Annum more than the 
« ground- rent, to be left to the diſcretion of the 


* builders ; provided that all party-walls be built 


% with brick. 5 

By See. 10. All 22 and backs 
*c ſhall be nine inches thick from the cellars to 
e the roof, and all within the inſide of ſuch chim- 


c nies ſhall be four inches and an half in breadth, 
% and the funnels plaiſtered or pargeted the inſide 
4 from the bottom to the top, and all chimnies 
„ ſhall be arched under the hearths with brick 
(except upon a'ground-floor), and no timber 
e fhall be nearer than ſive inches to any fannel 
% ox fire place, and all mantles between the jambs 
4 arched over with brick, and no wood ſhall be 
* affixed to the front of any jamb or mantle nearer 


„ than five inches from the ade, and all gable- 


2 ends called nine inches thick in party-walls 


. * hall de rendered on the rougheſt fide; and all 


e ſtoves 


1 


= 
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cc ſtoves and bailers, 22 ovens, ſet up 
«« with brick or ſtone, ſhall not be nearer than 
<« nine inches to the adjoining houſe, and no 
timber to lic nearer than five inches to any fre- 
„ place or flew.” | 
By Se#. 11. It ſhall not be lawful to diſtil 
* ? boil any turpentine, nor draw any oil of tur- 
«« pentine and roſin, by diſtilling of common tur- 
© pentine, nor boil the ſaid oil and turpentine to- 
_ © gether above the quantity of ten gallons at one 
time, in London, Weſtminſter and Sauthwark, in 
6 22 work-houſe contiguous to any other build» 
_ < ing, but it ſhall ſtand diſtant from any other 
«« building at leaſt fifty foot ; except ſuch houſes 
as are already bulle in Southwark and uſed for 
<«< the ſaid trade, and except the ſtill and furnace 
< built at Holborn-bridge for the diſtillation of oil | 
<< of turpentine ; upon pain that every. perſon, af- 
<< fending ſhall forfeit 1004. which may be ra- 
6 —— with treble coſts, by action, &c. in her 
% majeſty's courts at Heftminſter ; one maie 
4 whereof ſhall be to her majeſty, and the other 
* moiety to ſuch as ſhall inform and ſue for the 
fame. 
By Seft. 12. No brick or — in 
& fronts and party-walls, which. ſhall be erected 
within London and, I gſiminſter, {hall bear upon 
timber (exceptingiupon piles and planks where 
„ they are neceſſary for foundations in unſound 
< ground, and excepting houſes upon Londen- 
© bridge and on the Thames below bridge); ; upon 
<< pain, that every perſon offending ſhall. ſuffec 
«* impriſonment for three months.“ 


By Satt. 13. No door: frame ar 3 
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houſes on London-bridge and on the river of 


Thames below bridge) ſhall be ſet nearer to the 


outſide- face of the wall than four inches.“ 


By Stat. 11 Ges. c. 28. fe. 1.“ All perſons 


ec 
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juſtices ſhall be cencluſive. 


who ſhall build a houſe within the bills of mor- 


tality, or within the pariſhes of St. Mary- le- bone 


and Paddington, Che!ſea and St. Pancras in Mid- 
dl:ſex (except houſes on Londom-bridge, or on 
the river of Thames below bridge), who ſhall 
think it neceſſary to pull down any partition- 
wall, ſhall (if the owner of ſuch houſe will 
not, or through diſability cannot agree) 
give three months notice in writing to ſuch 
owner or occupier, to whom any part of the 
ſaid wall belongs, of his intention to pull down 
ſuch party-wall, that it may, within one month 
after ſuch notice, be viewed by four workmen, 
two to be named by the firſt builder, and the 
other two by the owner or occupter of the next 


| houſe; and if either of the parties ſhall not in 


three weeks (after ſuch notice) name ſuch 
workmen, then the other of the parties ſhall 
name four workmen, who ſhall view the party- 
wall, and {without conſent) the ſame ſhall not 
be pulled down, unleſs the majority of the 
workmen ſhall certify under their hands, to the 


juſtices of peace in their next quarter-ſeffions, 
that it is defective and ruinous, and ought to be 


pulled down; and if any perſon think himſelf 
aggrieved by ſuch certificate, the juſtices ſhall 
upon complaint, ſummon before them ſuch work - 
men, and ſuch other perſons as they ſhall think 
fit, and ſhall examine the matter upon oath, 
and make ſuch order in the premiſles as they 
{hall think juſt, and the determinations-of the 


By 


9 
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By $28. 2. If within three days after ſuch 
« certificate made by the workmen, a copy there- 
« of be delivered to the owner or occupier of ſuch 
«© next houſe, and there be no appeal, if ſuch 
owner or occupier ſhall negle& to ſhore his 
houſe within fix days after the time allowed for 
appeal, it ſhall be lawful for the firſt builder, 
giving notice, to enter into ſuch houſe (at 
ſeaſonable times) with workmen and materials 
to ſhore the ſame, at the charge of ſuch owner 
or occupier, and afterwards it ſhall be lawful 
for the firſt builder to build up a new party- 
„ wall; and within ten days after ſuch party- 
wall ſhall be built, ſuch firſt builder ſhall, in 
writing, leave at ſuch next houſe, or with the 3 
owner or occupier thereof, a true account of 
the number of rods in fuch party-wall ; and 
one half of the expence thereof, after the rate 
© of 51. per rod, ſhall be paid by the owner or 
c occupier of ſuch houſe, who are intitled to the 
improved rent thereof; and it ſhall he lawful 
for ſuch tenant or occupier to pay the firſt 
builder for the ſame, as alſo for the ſhoring the 
houſe, after he ſhall have built ſuch party-wall, 
and to deduct the ſame out of the firſt rent that 
ſhall be due from him; and in caſe of neglect 
to pay within twenty-one days after demand, 
it ſhall be lawful for the firſt builder, to ſue 
ſuch owner for his proportion of the ex- 
_ © pences of building and ſhoring, in any court at 
« Weſtminſter.” me BN org 
By Sec. 3. It ſhall not be Jawful'to make in 
any party-wall within the limits aforeſaid, any 
% door. caſe, window, lentil, breaſt-fammer, or 
ſtory- poſts or plates, unleſs where two houſes 
: Es „„ „ ſhall 
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„ ſhall be laid together and ufed as one houle, 
during the time of fuch uſage ; upon pain that 
the owner of ſuch houſe ſhall forfeit 501. But 
c ſuch door-caſe, &c. may be put in the front 
of ſuch houſe for the conveniency of a ſhop.” 

By Sac. 4. The firſt builder, giving three 

<< months notice to the awner or occupier, ſhall 
„ have power to pull down the two old timber= 
„ walls and partitions, which ſeveral houſes 
* within the limits aforeſaid have inſtead of party- 
walls, and build a new brick party-wall, and 
&.. ſhall be : one for ſuch party-wall as before 
& directed.” 

By Sec. 5. The water falling from the tops 
* of the houſes to be built after the 24th of June 
* 1725. within the limits aforeſaid, and the water 
falling from the balconies and pent-houſes, 
„ ſhall be conveyed by party-pipes on the ſides 
4 of fronts of the houſes, on pain that the owner 
46. offending ſhall forfeit 104 
By Se. 6. 6 All penalties impoſed by this act 
5 ſhall be ſued for as before- mentioned; and one 
& half thereof ſhall be to the informer, che other 
half to the poor of the pariſh.” 
By Sad. 7. It ſhall not be lawful for any 
-<' ſecond builder to make uſe of any party- wall of 
2 2 houſe ſtanding ſingly, and fence-wall, or to 
lay any timber, or cut any hole in ſuch party- 
c walls, on penalty of 1010. 

By Sec. 9. The conviction FE the faid for- 
“ feiture ſhall be before two juſtices at leaft.” 
By Stat. 33 Ges. 2. c. 30. ſecł. 23. So much 
- £6 of 11 Geo. c. 28. as relates to party- walls with- 
e in the city of London: or liberties, ſhall extend 
to all cafes within the ſaid city or liberties 
Ta oo where 
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appeal and determination by the - juſtices of 
peace of the ſaid city, as by the ſame act is 


build any party-wall, whether either of the-ad- 
joining houſes ſhall or ſhall not be, or requited 
to be rebuilt; and in caſe the major part of the 
workmen appointed to view the party-wall in- 
tended to be pulled down, ſhall net within one 
month after ſuch appointment, ſign a certificats 
in writing as by the ſaid act is required, then 
it ſhall be lawful for the court of mayor and 
aldermen, upon application by the owner-or oc- 
cupier of either of the houſes between which 
the party-wall ſhall be, to name one other able 
workman to be added to the workmen appointed 
dy the ſaid act; and the workmen fo appointed 
in purſuance of the ſaid act and of this act, or 
the major part of them, who ſhall meet (notice 
having been given to all of ſuch meeting) ſhall 
view the party-wall; and in cafe the major 


part of fuch workmen ſhall certify under their 


hands, that ſuch party-wall ought to be pulled 
down, then it ſhall be lawful for the owner or 
occupier of either of the adjoining houſes to 


4 cauſe ſuch party-wall to be pulled down and 
rebuilt, and he ſhall have ſuch remedy for re- 


covering a moiety of the expences, as by 
the faid act is provided; fubjet to ſuch 


directed.“ 


By Set. 24. „All party- walls which, after 


( 


40 


the expiration of three calendar months aſter 
the paſſing of this act, ſnall be built within the 


aid eity or Hberties, ſhall be-two-biicks and an 


4 palf:thick-at leaſt. in che cellar, and two-bricks 


thick upwards to the top of the gartet-floor ; 
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ol any parts ſhall not be able or willing to join, : 
« or by any legal diſability cannot Join, then it 


and ſhall be built of ſtone or bricks; and no 
timbers, except the timbers of the roof, girder, 
and the templets under the ſame, ſhall be laid 
into the party-walls, and the ends of girders 
lying within ſuch party-walls ſhall not exceed 
one foot ; and none of the ends of the girders in 
adjoining houſes ſhall meet, or be laid oppoſite 
to each other; and the Cle thereof ſhall be at 


leaſt nine inches diſtant from each other : And 


if any builder ſhall build any party-wall within 
the ſaid city or liberties contrary to this act, or 
ſhall uſe in the building thereof any bricks other 
than good well burnt bricks, or ſhall lay any 


«© timber in any party-wall contrary to this act, he 


ſhall for every ſuch offence forfeit 50 JI. one 
moiety to the informer, and the other moiety 
to the poor of the pariſh where ſuch building 
ſhall be; to be levied by warrant of two juſ- 


tices of peace by diſtreſs and ſale of the offen- 


der's goods, upon conviction upon oath of one 


£ witneſs or confeſſion; and for want of diſtreſs 


the offender ſhall be impriſoned for ſix months, 
unleſs the penalty be ſooner paid, by war- 
rant of the faid two juſtices.” 

By Seat. 25. When any houſe within the 
ſaid city or liberties in part built over ground 
being the property of ſome other perſon, or 
whereof the ſeveral floors or parts are the pro- 
perty of different perſons, ſhall be ſo decayed 
as to make the owner of the ground, or of any 
part of the houſe, defirous to rebuild the ſame, 
and the owners or occupiers of ſuch houſe or 


& ſhall be lawful for the court of mayor and al- 


s* 


“ dermen, upon e by the party deſiring 
| | $6 ta 
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to rebuild, to iſſue their order to the ſheriffs of 9 
London, to ſummon a jury before the ſaid court 
at ſuch time as the ſaid court ſhall appoint, to 
try whether the premiſſes ought to be rebuilt 
or not, and to cauſe notice thereof to be given 
to or left at ſuch premiſſes for ſuch owners or 
occupiers; and if ſuch jury ſhall be of opinion 
that the premiſſes ought to be rebuilt, and any 
of the owners or occupiers, or ſome perſon on 
their behalf, ſhall not in court declare their con- 
ſent to join in the expence of rebuilding, then 
ſuch jury ſhall be again impanelled and ſworn 
to enquire the value of the parts belonging to 
the perſons reſuſing, or legally diſabled z and, 


upon payment or tender of the value awarded 


by ſuch jury to the parties intereſted, if they 
can be found within the faid City or liberties, 
or upon payment into the bank in the name of 
the chamberlain of the ſaid city, for the uſe of 
the perſons intitled thereto, in caſe they cannot 
be found within the ſaid city or liberties, the _ 


eſtate of the parties ſo refuſing, or diſabled in 


the premiſſes, ſhall veſt in the perſons obtaining 


ſuch award; and they may pull down and re- 


build the ſaid houſe, and ſhall from chenceforth 5 
hold the ſame for ever.” 

By See?. 26. Where any party-wall with- 
in the ſaid city or liberties ſhall, by 11 Geo. c. 
28. and this act, be pulled down and rebuilt 
by the owner or occupier of one of the ad- 


joining houſes, the expence of ſuch party-wall 


ſhall be eſtimated at the rate of 71. per rod.” 


By Sect. 27. Where any l ſhall be 


built agreeable to this act, in execution of any 
contract entered into before 1 March 1760, the 


%\ > 
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© expence of ſuch party- wall ſhall be eſtimated at 
<< 71. per rod, notwithſtanding ſuch contract.“ 

By Stat. 4 Gro. 3. c. 14. ſeck. 1. „That fo 
*< much of the act of 11 Geo. 2. c. 28. as relates 


© to party-walls within the city and liberty of 


„M gminſter, or any pariſh or place compriſed 
within the weekly bills of mortality, or within 
<< the pariſhes of St. Mary-le-bone and Paddington, 
or the parifhes of Chelſea and St. Pancras, (ex- 
<< cept the city of Londen, and the liberties there- 
of; and alfo, the party-walls of houſes on the 
»< river of Thames below bridge) ſhall extend to 
all cafes whatſoever within the ſaid city and 
<< liberty of W:/tminfler, and the ſeveral pariſhes, 
precincts, and limits aforeſaid, where it is or 
© ſhall be neceſſary to pull down and rebuild any 


e party-wall, whether either of the adjoining 
<<: houfes ſhall or ſhall not be, or require to be 


© 'rebuilt, or new built.” . | 

By Se. 2. If from and after the paſſing of 
<< this act, the major part of the workmen ap- 
<< pointed, in manner by the recited act preſeribed, 
to view the party-wall of any houfe within the 
« city of H#e/imrnfitr, and the ſeveral pariſhes, 
« precincts, and limits aforeſaid, intended to be 


% pulled down, ſhall not, within one calendar 


« month next after ſuch appointment, ſign a cer- 
<« tificate, as by the ſaid act is required; in ſuch 
caſe, any two juſtices for the city or county, 
„ reſiding within or near the pariſh, &c. are au- 
© thorized and required, upon application made 


<< by the owner or occupier of either of the houſes, 


between which the party-wall propoſed to be 
* pulled down ſhall be, to name and appoint one 
other able workman, to be added to thoſe ap- 


pointed in purſuance of the recited act; and 


„ they 
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and in cafe the major 


they, or the major part of them, who ſhall meet 
for that purpoſe (ten days notice of ſuch in- 
tended meeting having been given to, or left 
at the dwelling houſe of, each of them) ſhall 
view the party- wall propoſed to be pulled down ; 
part of them ſhall certify, 
under their hands, that fuch party-wall is de- 
fective and bad, and ought to be pulled down, 
the owner or occupier of either of the adjoining - 


. houſes, may cauſe the fame to be pulled down 
and rebuilt; and ſhall have ſuch remedy for re- 


covering a moiety of the expences, as by Stat. 
11 Geo. 2. c. 28. is provided; ſubject never- 
theleſs to ſuch appeal to, and determination by, 


the juſtices of the peace, as by the ſame act is 
directed. | F Ugh! 


By Sea. 3. And as it would tend greatly to 
prevent the fatal conſequentes of fire ſpreading 
and communicating to adjoining houſes, if 
party-walls were to be made of greater thick- 
neſs than is preſcribed by the act of 7 Ame, 
For making more effefiual an act made in the firm 
year of her ſaid majeſly's reign, for the better pre- 


venting of miſchiefs that may happen by fire ; and 


if no timbers, except the timbers of the girders, 
binding joiſts, and the templets under the ſatne, 
were laid into the party-walls; and if no tim- 
bers df the roof be laid into ſuch party-walls 
(except the purloins or kerb thereof); and if the 
ends of the girders or binding joiſts, lying 
within the party-walls, did not exceed one foot; 
and if none of the ends of the girders or bind- 
ing joiſts, in adjoining houſes, met, or were 
laid oppoſite to each other, and the ſides where- 
of were laid at leaſt fourteen inches diftant from 
each other ; and if there ſhould be nine inches, 
5 NW 
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© at leaſt, of ſolid brick-work left at or between 
the ends of all lentils, wall-plates, and bond- 
timbers, laid in or upon the walls of the fore 
and back fronts of all houſes which ſhall ad- 
join to each other; it is enacted, That all party- 

walls which, from and after the expiration of 
three calendar months next after the paſſing of 
this act, ſhall be erected within the city or liber- 
tyof Wh, zi minſier, and the pariſhes, precincts, and 
limits aforeſaid, ſhall be two bricks and an half 
thick at the leaſt ; in the cellar, and two bricks 
thick upwards to the garret-floor ; and from 
thence one brick and an half thick at leaſt 


© eighteen inches above the roof or gutters which 


adjoin to ſuch party-walls; and that the ſame 
ſhall be built of ſtone, or of good found burnt 
bricks, and none other.” 

By Sect. 4. And no timbers, except the tim- 
bers of the girders, binding joiſts, and the temp- 
lets under the ſame, ſhall be laid into the party- 
walls; and no timbers, of the roof ſhall be laid 
into ſuch party-walls (except the purloins or kerb 
thereof) and the ends of girders, and binding 
joiſts, lying within ſuch party-walls, ſhall not 
exceed nine inches, and none of the ends of the 
girders, or binding joiſts, in adjoining houſes, 
ſhall meet or be laid oppoſite to each other ; 
and the ſides thereof ſhall be at leaſt fourteen 
inches diſtant from each other ; and there ſhall 
be nine inches, at leaſt, of ſolid brick work 


left at or between the ends of lentils, wall- 


plates, and bond-timbers laid in or upon the 
walls of the fore and back fronts of all houſes 
which adjoin to each other: And if any head 
builder, maſter bricklayer, or workman, ſhall 
S.. or cauſe to be built, any party-wall con- 

«© trary 
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trary to the directions, true intent and mean- 
ing of this act; or ſhall uſe, in the 133 
thereof, any bricks, other than good ſoun 

burnt bricks; or ſhail lay any timber in any 
party-wall, contrary to the direction, true in- 
tent and meaning of this act, he ſhall forfeit 
for every ſuch offence 50 l. to be equally 
divided between the informer, and the poor of 


the pariſh where ſuch building ſhall be; to be 


levied by warrant of two juſtices by diſtreſs 
and ſale, upon conviction upon oath of one 
credible witneſs, or upon confeſſion of the 
party, rendering the overplus; and for want 
of diſtreſs, the off-nder ſhall be impriſoned for 


ſix months, unleſs the penalty be ſooner paid 
or the aforeſaid penalties may be ſued for by 


action of debt, &c. in any of the courts of re- 
cord at W:fminſfter ; and the proſecutor re- 
covering ſhall be intitled to double coſts of 
ſuit, over and above the penalty; and one 
moiety of the penalty, when recovered, ſhall 


be immediately paid, by the perſon recovering 


the fame, to the churchwardens or overſeers, 
Sc. for the uſe of the poor of the pariſh, and 
the other moiety ſhall be for the uſe of the 
proſecutor.” | Ep 

By Sect. 5. From and after 1 July 1764, no 


timber whatſoever ſhall be laid under the hearth 


of any room, or within nine inches of the fun- 
nel or flew of any chimney; and no timber 
buildings ſhall be built adjoining to any houſe, 
ſo as the timbers thereof thall be laid into the 
wall of any houſe already built, or hereafter 
to be built, under the penalty of 5ol. to be 
recoycred, levied, and applied, againft the 

«© Work- 
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e workman, or perſon caufing ſuch building to 
© be erected, in like manner as any other penalty 
<< or forfeiture by this act.“ 
By Ser. 6. After any party-wall Ghall be 
c erected purſuant to the directions of this act, 
no perſon who ſhall build againſt ſuch party- 
«© wall, ſhall cut into or wound the fame, for the 
<< canveniency of making a chimney, or for any 
« other purpoſe; nor ſhall lay into the ſame any 
other timbers than are allowed by this act to be 
laid into new party-walls, under — K 
4 50/. to be recovered againſt the party offend- 
$£ ing, in the manner before directed. 
By Sed. 7. Every maſter builder who ſhall, 
c after 1 Jucy ihe why build any houſe within the 
<< limits: above-mentioned, ſhall, within fourteen 
$ days after the ſame ſhall be — 4 in, cauſe 
ce the ſame to be ſurveyed by one or more ſur- 
„ veyors; who ſhall make cath, before one of the 
<< juſtices for Middleſex or M aſlminſter, that the 
% ſame hath: been (to the beſt of his judgment 
«© and belief) built agreeable to the ſeveral direc- 
< tions in this act contained; which affidavit ſhall 
£ be filed with the clerk of the peace for the 
county of Midaleſer, within ten days after 
< the making thereof; and the clerk. of the 
£ peace, for his trouble therein, thall receive one 
« ſhilling and no more : Andif any maſter builder 
„ ſhall negle to cauſe ſuch ſurvey to be made, 
«© or ſuch affidavit to be made and filed as afore- 
« ſaid, he ſhall, for every ſuch neglect or default, 
6 forfeit 50 l. to be recovered and applied as any 
c pensltics or forfeitures by this act are dire | 
By Saf. 8. The parifluaners and inhabitants, 
where any 3 this act ſhall be com- 


cc mitted 
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* quarter-ſefſjons for the eity and liberty of H- 
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mitted (except perſons receiving alms). mall 
be admitted competent witneſſes, notwithſtand- 
ing their being pariſhioners, or inhabitants,” 
By Se. 9. Where any diſpute hath ariſen, 
or * ſhall ariſe, between the owners of any houſe 
already pulled down in order ta — and 
the owners of any houſe adjoining, concerning 
any part or parts thereof, intermixed over or 
under each other, in ſuch manner that a party- 
wall of brick or ſtone cannot be effectually 
built upon the old foundations, — 
quite through all the ſtories of the faid houſe, 
in order to prevent miſchiefs hy fire, without 
ling down ſome part or parts of one or mare 


of the ſaid adjoining hauſes, and laying ſome 


cc 


part or parts thereof, or ground to the other; 
in all ſuch eaſes the juſtices in their general ar 


minſter, or the county of Midaleſex, ate au- 
thorized and required, upon application af the 
perſon deſirous to pull down; or rebuild any 
houſe as aforeſaid, to examine into ſuch diſ- 

putes, and aſcertain the property, and fix the 
value, of what may be found neceſfary to 
be wanted for erecting perpendicular party» 
walls upon the old foundations as aforeſaid; 
and, for that purpoſe, ta iſſue their order to the 
ſneriffs or bailiffs, or other proper officer, to 
ſummon a jury to view the premiſſes, try the 
facts, and — the value of any damages that 
may ariſe, on their verdict; and, upon ſuch 
4 verdict, the juſtices ſhall make ſuch order in 
the * as they ſhall think juſt and rea - 
ſonable ; and their dntexminations fa be final 
and concluſive, without any appeal.” 1 
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a By Sec. 10. That the reſpective governors 
"<< Or directors of the ſeveral inſurance offices, 
„within the cities of Lend and Mſiminſter, for 
inſuring houſes and other buildings againſt 

_ i. Toffes by fire, may and ſhall, upon the applica- 
* tion and requeſt of any perſon intereſted in, or 
e intitled unto, any houſe or other buildings, 
ce within the limits by this act preſcribed, which 
« hereafter ſhall} be burnt down, or damnified by 
« fire; or upon any grounds of ſuſpicion that the 
„ owner, oecupier, or other perſon who ſhall have 
<«jnfured the ſame, have been guilty of fraud, 
«of of wilfully Netting their houſe, &c. on fire; 

_ «<"eattſe the inſurance money to be laid out as far 
as the fame will go, towards rebuilding, or re- 
<&.' pairing fuch houſe or other building; unleſs 
<« the party claiming the inſurance money ſhall, 
ce within fixty days after ſuch claim ſhall be ad- 
<< juſted, give ſufficient ſecurity to the inſurance- 
4 office, that the money ſhall. be laid out and ex- 
«© pended' as aforeſaid ;- or unleſs the ſaid in- 
c ſurance money ſhall be in that time ſettled and 
c difpoſed of amongſt all the contending parties, 
to the ſatisfaction and approbation of the go- 
« yernors or directors of ſuch inſurance-offices,” 

By Sef..1r. ** No order of any juftice under 
cc this act, or other proceedings touching the con- 

& viction of any offender, ſhall be quaſhed or yi- 
e cated for want of form only, or be removed by 
& certiorari, or any other writ, into any of the 
« courts of record at Weſtminſter.” En 
By Sec. 12. © If any proceſs or ſuit ſhall be | 
ce brought againſt any perſon, for any thing done 
jn purſuance of this act, the ſame ſhall be laid : 
ce or brought within fix months after the fat | 
N 4 | 2 .* 66 done, 


Ch. 11. Landloꝛds and Tenants. 313 
« done, and in the county or place where the 
« fact was committed, and not elſewhere; and 
« the defendant may plead the general iſſue, and 
« give this act and the ſpecial matter in evidence, 
« at the trial, and that the ſame was done in pu- 
e ſuance and by authority thereof: And if it 
„ ſhall appear to have been fo done, or if any 
« action or ſuit ſhall not be brought within the 
« time limited, or ſhall be brought in any other 
e county or place than as aforeſaid, the jury ſhall 
<« find for the defendant ; or if the plaintiff ſhall 
e become nonſuited, or ſuffer a diſcontinuance of 
* his action; or a verdict or judgment upon de- 
e murrer be given againſt the plaintiff, the defen- 
„ dant ſhall have treble coſts, and ſuch remedy 
« for the ſame, as defendants have for coſts in 
c other caſes by law.“ Te, 

By Se. 13. In all caſes where any party- 
« wall within the limits aforeſaid, ſhall by virtue 
Jof the act of 11 Ges. 2. c. 28. and of this act, 
„be pulled down and rebuilt, agreeable to the 
directions of this act, by the owner or occupier 
of one of the adjoining houſes, the expence 
« thereof ſhall be eſtimated after the rate of © /, 
« 105. per rod.” | 

By Sed. 14. Where any party-wall ſhall be 
| © built, agreeable to the directions of this act, in 
execution of any contract entered into with the 
“builder before 1 Fuly 1764, the expence of ſuch 
„ party-wall ſhall be eſtimated after the rate of 
« 61. 10s. per rod; any thing in ſuch contract to 
« thecontrary notwithſtanding,” | 

By Sec. 15. For the better preventing the 
« ſpreading of fires, all houſes or other buildings, 
* which, from and after the expiration of thres 

So calendar 
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, calendar months next after the paſſing of this 


40 
Nog 


6 
40 


act, ſhall be erected within the limits aforeſaid, 


ſhall be built of ſtone, or of good ſound hard 
well burnt bricks, and none other, both in the 


fote front and back front thereof, from the 
breaſt : ſummer upwards (and likewiſe the * 
walls), and ſuch breaſt-ſummer ſhall not 


higher than the floor of the one pair of * 3 


By Set. 16. In all caſes where any of the 
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rewards ſhall be claimed by virtue of Stat. 
6 Ann. c. 31. by reaſon of any fire happening 


within the liberties or places aforeſaid, ſuch 
.rewards ſhall be paid and payable in the ſame 


manner to the keeper of any, other large en- 
gine (though not a. pariſh engine) who ſhall 
bring ſuch engine in good order and complete, 
to help to extinguiſh ſuch fire, in the fame 
manner as if ſuch engine was a pariſh engine.“ 
By Sed. 17. This act ſhall be deemed a 
publick act, and be judicially taken notice of as 
ſuch by all judges, juſtices, and other perſons, 
without ſpecially pleading the ſame.” 


By Stat. 6 Geo. 3. c. 37. ſect. 1. That from 


and after the paſſing of this at, when the 
major part of ſuch workmen ſhall have certified 
under their hands, as aforeſaid, that the party- 

wall of any houſe within the city and liberty of 


leſiminſier, and limits aforeſaid, is defective 


and bad, and ought to be pulled down; in 
every ſuch caſe, if any owner or occupier of 
either of the houſes adjoining ſhall, upon no- 
tice given of ſuch certificate, by delivering to 
him a copy thereof, or leaving the ſame at t e 
place of his abode, refuſe admittance to any 
Emmet or perſons employed, to ſhore up ſuch 

<< houſes, 


* days xx the leaf, before the Sgning fock war. 
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& houſes, or to pull down ſuch party-walls ; 


© then, upon oath made by ſuch builder, or other 


e perſons, of the ſervice of the copy of ſuch cer- 
<« tificate, and of ſuch refuſal, before a juſtice, 
&« ſuch juſtice is required, by his warrant, to au- 
«© thorize and impower fuch builder, or other 
<< perſons, in the preſence of a conſtable or other 
«© peace officer, at any time after the end of four- 
e teen days after a true copy of the faid warrant 


« ſhall be left at the houſe in which ſuch ſhoring 


« is intended to be, between the hours of eight 
„ in the morning and four in the aſternoon, to 
© enter the houſe adjoining to ſuch party-wall, 


<« for the purpoſe of ſhoring up ſuch houſe, and 


<« pulling down ſuch party-wall ; and, if the 
& outer door of ſuch houſe ſhall be ſhut, and the 
c owner or occupier, S c. mall refuſe, upon being 


demanded, to open the fame, to break open ſuch 


outer door, and remove any goods, or other 
c matter whatſoever, which ſhall obſtruct the 


“ execution of the ſaid works; and from time 


«© to time to re-enter the premiſſes, and abide 
<< therein the uſual times of work, for the ſhoring 
<< up the ſaid houſe, and taking down ſuch party- 
“wall, and rebuilding the ſame: And if any 
„ ſuch owner or occupier, or other perſon, ſhall 


in any manner obſtruct or hinder the execution 


« of the ſaid works; every ſuch offender ſhall 
“ forfeit 51. to be recovered and levied as the 
“ penalties by the act of 4 Geo. 3. 1 

By Sect. 2. But no builder, or his workmen, 
« ſhall make entry by virtue of ſuch warrant 
« from a juſtice, unleſs ſome general or quar- 
<< ter-ſeſſions for the county, city, or liberty, hath 
é happened, after ſuch certificate and notice, ten 
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t rant; nor in caſe any ſuch certificate ſhall 


“ have been quaſhed at ſuch general or quarter- 


© ſeſſions.” 

By See?. 3. That from and after the paſſing 
c of this act, no timbers, except the timbers of the 
“ girders, binding joifts, and the templets under 
< the ſame, and neceſſary bond-timbers, ſhall be 
< laid into the party-walls erected or built, or to 
<< beerected or built according to the directions of 
<< the act of 4 Geo. 3. within the city or liberty, 
< and limits aforeſaid ; and that no timbers of 


< the roof be laid into ſuch party-walls, except 


c the purloins or kerb thereof; and that the ends 
<< of girders, and binding joiſts, lying within 
<« ſuch party-walls, ſhall not exceed nine inches; 
<« and that none of the ends of the girders, or 
< binding joiſts, in adjoining houſes, mal meet, 
© or be laid oppoſite to each other; and that the 
c ſides thereof ſhall be at leaſt nine inches diſ- 
«tant from each other; and that there ſhall be 
4 nine inches at leaft of ſolid brick-work at or 
4 between the ends and ſides of all bond-timbers : 
« And if any head builder, maſter bricklayer, or 
< workman, ſhall offend contrary to the true in- 
* tent and meaning of this preſent act, he ſhall be 
<« liable to all the. penalties in the ſaid act of 
<<. x Geo. 3. to be ſued for and recovered as in the 
e faid act is declared.” | 


By Sed. 4. After any houſe or other build- 


ce ing is erected, any perſon who ſhall build next 


<< adjoining thereto, and make uſe of the party- 


c wall thereof, for laying in the timbers, or for 
„any other purpoſe, ſhall pay to the proprietor 
6 one half of the value of ſuch wall, or of fo 
much thereof as he ſhall make uſe of according 
to fo much per rod as ſhall be eſtimated by two 


i 
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indifferent perſons, one to be choſen by each 


« party ; and if they differ, then the ſame to be 


referred to one indifferent perſon, to be choſen 
by ſuch arbitrators; which value, when ſo 
eſtimated and determined, ſhall be recoverable 
in like manner as the price of party-walls is 
directed to be by the act of 4 Geo. 3.” 

By Set. 5.“ That if any action, fuit or in- 
formation, is now depending in any of the 
courts at Vſiminſter, or before any juſtices of 
the peace, againſt BY ſuch firſt owner, head 
builder, or work r not having built con- 
formable to the directions of the Laid act; the 
court where the ſame ſhall be brought, is au- 


thorized and required, on the application of the 


defendants, to make a rule ſor the plaintiff or 
informer to ſet forth the particular defe& or 
irregalarity complained of; and if ſuch de- 
fendant ſhall thereupon enter into any agree-' 
ment for makisg good the ſame, and rendering 
the building confamable to the direction of the 


ſaid act, within a certain time, to be ſpecified 


in the agreement, and ſhall be deſirous that ſuch 
agreement ſhould be made a rule of court; then 


ſuch agreement ſhall, upon producing an f- 


e davit of the execution thereof by the witneſſes 


thereto, or any of them, in the court of which 
the ſame is agreed to be made a rule, and read- 


ing and filing the ſaid affidavit in court, be en- 


tered of record ; and a rule ſhall. thereupon be 
made, that the defendant ſhall, within a cer- 


tain time, make good the defects and i 


larities complained of, and render the building 
conformable to the direction of the ſaid at 5 
and that ſuch defendants ſhall moreover pay 
ſuch coſts as the court ſhall direct and award; 
23 | « and 
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and any juſtices, before whom any ſuch infor- 


mations are now depending, are required and 
impowered, on the application of any firſt 
owner, head builder, or workman, againſt 
whom ſuch informations ſhall be laid, to ac- 
cept and receive ſuch judgment.” 

By Se. 6. In every ſuch cafe ſuch court 
and juſtices are required and impowered, on 


* ſuch firſt owner, head builder, or workman, 


making appear to them, that the defects and 


. irregularities complained of are made good, 


and the building rendered conformable to the 
direction of the ſaid act, according to agree- 


* ment entered into for that purpoſe, to indem- 


nify and diſcharge every ſuch defendant from all 
penalties and forfeitures, incurred by reaſon of 


not having originally built ſuch party-walls 
* purſuant to the directions of the ſaid 4 or for 


any other defect or irregularity, whereby ſuch 
houſes are otherwiſe built than purſuant to 
ſuch directions.“ 


By Set. 7. Nothing in this act ſhall extend 


to indemnify any perſon againſt whom final 
judgment ſhall have been given in any action, 
Sc. in any court of record, for any penalty in- 
curred by having neglected to make ſuch party- 
walls, or, in any other reſpect, to build ſuch 
houſes purſuant to me directions of the ſaid at 


of 4 Geo. 3.” 


By Sed. 8. If any head builder or maſter 


6 
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bricklayer ſhall, from and after 1 June 1766, 


build, or cauſe to be erected and built, any 
houſe within the limits aforefaid, contrary to 


the directions of the ſaid act, or of this act, he 


0 „ ſhall not only pay the penalties, whereof he 
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mall be — but alfo ſhall, within 
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ſix months next after being convicted of ſuch 
offence, in manner by the faid a& preſcribed, 
make good all ſuch defects and irregularities, 
and render the building conformable to the 
directions of the ſaid act, or of this preſent 
act; on penalty of forfeiting the further ſum 
of 501. to be applied as aforefaid ; and to be 


levied and recovered in manner as by the 


ſaid act is directed, and ſo toties queries, for 
every ſix months that ſuch defects and irregu- 
larities ſhall continue, and ſuch houſe or houſes 
remain built otherwiſe than conformable to the 
directions of the faid act, or of this at.” 
By See. 9. If any workman, or ſervant to 
ſuch head builder or maſter bricklayer, ſhall 


negligently or wilfully, and without the direc- 


tian, privity, or conſent, of ſuch head builder 
or maſter bricklayer, do any thing toward the 
building of fuch houſe or houſes, contrary to 
the directions of the faid act, or of this act, he 


hall for every ſuch offence forfeit 5/. to be 


paid to the informer; and if not paid ĩimme- 
diately, upon conviction, before ſome juſtice for 
the county of Middleſex, or for the city and 
liberty of J/e/fimn/ter, upon the oath of one 
credible witneſs, or upon his own confeſſion, 
the juſtice ſhalt commit him to the houſe of 
correction for three months, without bail or 
mainprize, unleſs the ſaid penalty be ſooner 
pai OO: | | | ; N 

By Sect. 10. ©. If any action or ſuit ſhall be 
commenced, or information given to any juſ- 
tice for the county of Middleſex, or city or 


c liberty of Weſtminſter, againſt any perſon for any 
thing done by any firſt owner, head builder, or 
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„ meaning of the acts of 6 F 7 Ame, and 11 
Geo. and 4 Geo. 3. or of this act, the ſame 
ſhall be laid or brought within three months 
after the fact done, and not afterwards.” 

By Sect. 11. If any action or ſuit ſhall be 
commenced againſt any perſon for any thing 
done in purſuance of the act of 4 Geo. 3. or of 


this act, the ſame ſhall be laid or brought 


within fix months next after the fact done, and 
not afterwards ; and ſhall be laid or brought in 
the county or place where the fact was com- 
mitted, and not elſewhere; and the defendant 
may plead the general iſſue, and give this act, 
and the ſpecial matter in evidence, at the trial; 

and that the ſame was done in purſuance 


and by the authority of this at: And if it 
hall appear to have been ſo done, or if any ac- 


tion or ſuit ſhall not be brought within the time 
limited, or ſhall be brought in any other coun- 
ty or place than as aforeſaid, the jury ſhall find 
for the defendant ; or if the plaintiff ſhall be- 


come nonſuited, or ſuffer a diſcontinuance of 
his action, or a verdict ſhall paſs againſt the 


plaintiff; or if, upon demurrer, judgment hall 
be given againſt him, the defendant ſhall have 
treble coſts, and ſuch remedy for the ſame, as 
any defendant hath for coſts in any other caſes | 


by law.” 


By Sea. 12. * This act ſhall be deemed a 


as 
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publick act; and be judicially taken notice of 
as ſuch, by all judges, juſtices, and other per- 


N without n * the ſame.” 
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Actions. Vide Alus Croennts, Condition 
Ke. F 


A: TIONS for arrears of rent, aſter entry, | 
Page 78 
Action for hindering to take away emblements, 


122 
Action in waſte, where it lies. 210 211 


By whom an action for waſte may be brought, 
2121, 272, 213 


Who muſt join in the action, Ari 222 
Where this action lies after reieaſe, and where 
—- | 2 * 
0 on the Caſe. © 


Between farmers, tenants, and others relting to 
5 torts and nuſances, &c, viz, | 


. Dd 
* 28 * 


For ſtopping a way to a houſe or mad ir 957 
For drowning another's ground, 272 
For diverting water from a mill, 272 


For diſturbing one's walk or foldage, S. aa. 
1 For 


Tiv 'TARL EK - 


For not folding „„ |! 
For diſturbing one in his common, 272 
For digging a pit, 274 


(See Tit. Common. ) 
For diſturbing a common watering place, 273 


For ouſting leſſor's executor, 273 
For hindering leſſor to view, 3 
For leflce for kf againſt leſſee for years, for waſte, 

273 
For leſſee for years againſt leſſee for years, 273 
Where leſſor neglects to pay ſubſidies, 273 
Action againft tenant at will for voluntary waſte, 


| 273 
Action againlf tenant by elegit who holds over, 274 
Action againſt lord for cutting down copyholder's 


„trees, 274 
Action for refuſing to grind at the lord's mill, 174 
For damage by ne, 274 
For not repairing fences, 274 

or not ſcouring ditches, 274 
For not repairing ſea or river banks, 275 
or not repairing a high or private way, 275 
or not repairing his houſe, : 275 
For diſturbance by an upper room, 275 
Far. damage by an under room, 276 
For over-building another's houſe, 276 
For ſtopping lights and windows, 276 
Simile by walls, c. 276 
How ſuch wrong purged, 277 
For nuſances by dye-houſes, &c. 277 
For nuſances by ſetting up a pig- os 277 
For nuſances by a chandler's-ſhop, & 277 
For nuſances by throwing carcaſes, Ec. into ano- 
ther's ground, 377, 278 
Tor. nuſances by not taking away tithes, 278 


. $ile for hay bought, | 278 | 
3 Pro- 
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Proviſo for ſaving actions in the late act, to pre- 
vent deſtruction of houſes by fre, &c. Page 


Acreprance. 


Of rent where no confirmation of leaſe, & econtra, | 
5574,75 
After acceptance of rent from aſſignee, covenant 

lies againſt his leflee, 86, a 


Amends. mn N. 1 


Aſignees. (Vide Chi, Rents, Kc. 5 


Aſſignees how bound by, and liable to the cove- 
nants of leſſee or aſſignor, &c. 66, 67 

Upon an aſſignee's being evicted, be may have 
covenant 

Actions by aſſignee of aſſignee, executors of aſ- 
ſignee, &c. 68 

How he muſt diſcharge himſelf of the rent, 68 

Notes in nature of inland bills, how affignable, 

26 

Aﬀignee where bound by the covenants of Efe 
and where not, 

Affignee refuſed at one time, may be accepted 


afterwards, 87 
Aſſignment of hedge· boot, Se. 75 
Concerning an aſſignment by tenant for years, 
who dies, 86 
Simile by his executors, c. e 


: (Vide Page 80.) 
A reverſion not arge without deed, 87 


re | dum 


The TABLE. 


Attornment. 


How diſpenſed with by the late at, Page 89 


Attornment of tenants, YOuge to a mortgagee, 
4 Oc. void, _ 182 


Avotury. ( Vide Ditch and Replevin.) 


' Bargains, &c. 


of 1 and ſelling goods and chattels accord - 
ing to the _ 29 Car. 2. c. 2. 262to267 


Bonds. 

To perform covenants in a leaſe, ;--- *- "Pills WC 

To repair, 76 - 

Where not forfeited: | | T7-- 

| Chancery. 

Relief for mortgagees, | 48 to 51 

Relief for waſte, | 

Not againſt a voluntary act, 68, 69 

Relief agnint deeds and leaſes, 6, 285 

Commencement and Determination f Leafes, &c. 

5 85 a leaſe for years, 7 = 63 
Of a leaſe from year to year, 65 
 Voidgble leaſes, how determined or — 

5 
Continuance of the term, though in rei veritate 
determined, 65 


Juni of the grant of ye avoidance of an 2 


Leaſe 


. - Þs;- 


The TABLE. 
Leaſe determined by. huſband's death, though 
limited over to wife, Page 102 


How a deed is to commence if habendum. à die da- 
tus, or a confactione indenture, 102, 103, 104 
When a leaſe ſhall begin though not |, mentiones 


when to commence, | 104 
When date be impoſſible, wo 
When it is without date, 104 
When from a miſrecited leaſe, 105 
When upon a leaſe for life made by a prebendary, 

105 


When to commence upon "4" 2 of iſſue, 105 
One leaſe is made to day, and another the next, 
of the ſame lands, when the ſecond leaſe. * 
commence, 105 
Second leaſe to commence on ſurrender of firſt, 
105 
Where a leaſe is to commence after the end. E 
another, and there is none, it ſhall commence 
preſently FO 106 
A leaſe to commence notwithſtanding: incer- 
tainty, _ ' 106 
Commencement of a leaſe upon nomination of 
another, „ 
upon payment of money, 106 
A leaſe by a parſon of glebe terminates with his 
Jn 107 
A leaſe for 100 years, if A. and B. live ſo long, if 
either die, leaſe is ended, - OF 


Of a leaſe by à joint- -tenant to begin aſter his 


Common... (Vide Tenants.) i» 


F or the defivins concerning common of cattle be- 
een landlord and tenant, 229 232 


For 


The T AB L E. 
For the lord's common, and who ſhall have it, 


Page 232 to 234 
Oft common appendant and appurtenant, 228, 
230, 234 to 245, Ge. 

| Of « commen for exale of vicinage, and how it may 


be uſed, &c. . 229 to 232 
Of common in groſs, 229, 245 
Of common without number, 232, 238, 239 


Seiſin of common, how obtained, 249, 250 
What things a commoner may do, 251 to 257 


Of approvement of common, 257 to 261 
Of admeaſurement of common, 26x, 262 
Agreement to incloſe common, decreed to be per- 
| formed, 261 
Of common in a common field. 262 


Cuſtom of a manor for the reeve to make a drift 
of the cattle at any time by the ſteward's ap- 
pointment, 262 


Conditions. 


Not to ES 78, 79 
Condition, if leſſor th leflee ſhall have fee, 79 
Where condition broken executor may enter, 80 
Condition for leaſe to be void if joint-tenants die, 80 
Where the deviſe of a leaſe i 1s breach of a condi- 
tion, 81 


Who may take advantage of a condition, 81 


Copybolders. (Vide Fines, Porfeiturus, and Te enants 
by Copy.) 


Whether copy-hold land be within-the ſtatute of 


limitation of entries within twenty years, 34 - 


Fer more, ſee 24 0 26 


Corn 


Te TABLE 


Corn and Crop. 


Oft atenant's ſowing and reaping corn, Sc. Page 


| 16, 121 
Where landlord ſhall have the corn ſown and why, 


| 121, 122, &c. 
Concerning roots, hemp or flax, GC. 122. 
Where executors ſhall have the crop, - - 
Where tenant's eſtate is incertain, he ſhall have 
the corn ſown, and why, +” -"-;""" WG 
Where leſſee or ſurrendree, 122 


Where leſſor of tenant for life, or bis — 
ſhall have the corn, FEM 


123 
Where the reverſioner of tenant * life ſhalt have 
the corn, 123 


Where the ada; man, and not the executors, 
” "BY 
Where the huſband's executors that ſowed, an 
where the wife ſhall have the corn, 124 
Where the huſband of tenant in dower, ſhall have 
the corn ſown, 124 


Where leſſee for years of wife's lands, and * 
by curteſy, | 124 
Where corn is ſown by a woman who holds lands 


durante viduitate ſua, and takes huſband before it 
be ſevered, the leffor ſhall have it, 


| 12 
Where the leſſee ſhall have the corn ſown upon 
wiſe's lands, 125 
Where the landlord and where the lefſee ſhall 
have the corn ſown, I 25 
Where the heir ſhall, 


Where the diſſeiſor and widow in dower a 
mein _ 
Where widow in dower her executors ſhall have 
it, | 126 

| Where 


The TABL E. 


Where tenant in tail gives away the corn, and dies 
before ſeverance, the donee ſhall have it, Page 


127 
Concerning where he gives away trees growing, 
127 

Where tenant in . klagte does ſo, 127 


- Covenants. (Vide Aſfgnees, Rent, &c.) 
Upon leſſee's covenant to build, how his aſſignee 
liable, 66 
When covenant extends to a thing i in being, and 

annexed to demiſe, it ſhall bind aſſignee, 66 
On covenant to repair aſſignee bound, . 
Covenantor, and not the ns, bound where the 

"covenant concerns a thing not in being at the 

time of the demiſe. 67 
Covenant to deliver a ſtock of cattle, &c, 67 
Writ of covenant upon affignee's being evicted, 67 

32 H. 8. c. 24. extends not tocollateral covenants, 
| 68 
Actions of covenant by aignee of aſſignee, &c. 68 
Covenant for leſſee to have houſe and fire-bout, 69 
How covenant to permit, &c. relates to aſſigns, 72 


Of a covenant to build, Sc. 72 

Of a covenant not to incloſe, 72 
Later covenant by ſecond indenture no bar, 72 
Action for ſtopping a water-courſe, „„ 
Action for deſtroying trees 


73 
Teſtator's covenant broken by executors, yet the 


judgment muſt be of the goods of the teſtator, 3 


Covenant does not lie againſt grantor for not re- 


pairing, — 72 
Covenant by aſfignee of a reverſion, though not 
named, 73 
Words amounting to a covenant, - 73 
When a proviſo amounts to a corenant, 73 
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Covenant not to dig, &c. Page 73. 
Where covenant goes with the land, 1 - 
In covenants the words and intent of the parties 
to be obſerved, IC --. 
Of a covenant if rent behind, leaſe to be void, 74 
Covenant to ſupport, c. when action to be 
brought, T3. 
| Covenant againſt aſſignee, though not x named, Ec. 


74 
c to repair, 75 
Covenant to leave a wood in good condition, Cc. 


5 
Warranty in a leaſe amounts but to a covenant, 78 5 
Of covenant againſt leſſee after alignment, Sc. 


93s ge 
Guſes relating to covenants, &c, 5 278 to 2 74 


Quiet enjoyment, 
Of covenants affirmative and negative, Ng 26 a 


By deed poll, .. | 279 
Words of covenant, 279 
Conditional words 279 
Covenant muſt be lawful, BY 285 
—— How taken againſt covenantor, 280 
Other obſervations relating to covenants, 280 to 
28 
Some reſolved caſes as to pleadings upon leaſes, 
285, Se, 


Of affigning breaches i in covenant, &c, 2 
Cuſtoms, _ 


Cuſtom, what, 22 
Properties incident for maintenance of A 55 


cuſtom, 


In cuſtoms there is uſer, &. 
Cuſtom muſt be reaſonable, 


. 
: 
it 
. 
b 
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Of cuſtom at the will of the lord, Page 27 
Tenant's ſervices, 8 25 
Cuſtom of ſole feeding, FO 1 
1 Diftreſe. 
A diſtreſs, what, EY 138 
For rent where tenant for years grants part of his 

term, Es 84 
Diſtreſs by cuſtom, _ = 


Cattle d:ſtrained for rent put into à pound overt, 


the owner muſt feed them, _ 130 


What things are diſtrainable and econ. 130, 132 


Things levant & conchant may be diftrained, 132 


But if fraud appear, equity will relieve, 147 


- droant and couchant, 5 1 


| Otherwiſe if the fences are not kept up, 133, 147 


Diſtreſs for an amerciament in a leer 133 
Of impounding a diſtreſs, 133, 134, 135, 136 
Of tendering amends, . 135 
H cattle impounded die, 130, 134 
8 _ (Vide Neplevin., | 
Parte fracts upon a diſtreſs - 135, 136 
Of two diſtreſſes for one rent, _ r3 
Where no action lies againſt the lord, though no- 
thing due, a WL 
Where he may diſtrain in the houſe, &c. 130 
Where for damage to the foil, 140 
Diſtreſs for a rent-charge, 139 
SS : > 5: 18 
Diftreſs of common right, „„ 
Not for debt, &c. or ſervices incertain, 138 


Where incertainty may be reduced to % 138 


here 


Beaſts that eſcape into the landlord's pound may 
de diſtrained, although they have not been 


2 
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Where for ſurpluſage of rent, Page 138 
Where for a nomine pœnæ, 139 
No working an eſtray or diſtreſs, 139 
Where a novel diſſe;ſm for want of a 2 139 
Diſtreſs for heriots 140 
For ſurcharging common, 140 
Made by executors, &c. 141 
Of beaſt eſcaping, — 101 
Of cattle depaſturing, - 142 
Oft cattle driving to a market; 143 
Cauſe of diſtreſs where to be ſhewn, - 142 
Not for rent reſerved upon feoffment, 144 


Where there ought to be a claufe of diftreſs, = 
For rent reſerved at two feaſts, | 
Hindering a lawful: diſtreſs, may exuſs homicide,” 
143 
Diſtreſs upon an aſſeſſment by a town, 145 
Where grant of fealty becomes a — 145 
Where fealty cannot be ſevered from reverſion, 145 
Of diſtreſs upon 3 of rent in partition or 


dower, — B49 
Sufficient amends rendered, 17 5 5. 
Act z . SM. c. 5. of diftreſs, Nc. x48, 15 7, 
Of removing the goods 149, &c. 
8 Anne, OY We DS. w- 4 
4 Ges. 2. | | 
27 Goo. 23. - „ 5 
Appraiſer's oath, | 1 156 15 158 
Notice to tenant, os eg 


Inventory, | ] 
Concerning ſecond diſtreſs for dete of arr 
upon Stat. 17 Car. 2. c. 7• See n 


and Replevin. 
Landlord muſt demand or  therif is ; not bound < 
ſecure the rent, | -1599- 


Ami- ' 


The TABLE. 
Adminiſtrator of a landlord is within Stat. 8 Ann. 


Page 160 
On execution, landlord's rent to ; be paid without 
deduQtion, 159 
Treſpaſs does not lie for taking an exceſſive diſ- 
treſs, 1 165 
| Ejeciment. 
One. joint-tenant may bring an ejectment againſt 
on nil. 89 
oof of actual entry not n TD 
On half a year's rent in arrear landlord may re- 
enter, ſerving an ejectment, „„ 


When leſſor in ejectment may recover judgment, 
16 


4 
Penalty on tenants ſecreting e jectments, 183 
Landlord may make himſel defendant with tenant 


RES: 184 
Entry. 
Where he to whom rent is reſerved, cannot enter 
for condition broken, 81 
Where tenant may grant away his intereſt before 
entry, | 8 
Whereentry wil extinguiſh the rent, 97 


 Eflavert, (Vide Common, Tra Wa afte.) 


How appurtenant to land, | 67, 85 
Upon covenant to have houſe and . 69 
Where leſſor deſttoys eſtovers, 73 


Ide ſeveral kinds of eſtovers, 
| — thereof, 
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Exception. 
Leſſor excepts a wood ; law gives him a way, Page 


_ Extingui gement. (Vide Rent.) 


Of rent, — 
Oft the duty of fencing cloſes, 97 
Oft rent by a general releaſe, 97 
Where by a recovery power to make «jointure is 
extinuiſhed, 96 


Arann or Farmers. (Vide Actions.) 


Concerning a farmer and his farm, 42, &c. 
None to take above two farms, = 268 
How by ſpiritual perſons, 4:5: mom 
Forfeitures by them, 269 
Concerning ſheep-kcepers and feeders, 269, 270 
Beaſt-feeders, 270 


Several actions to be known by 1 27 I, Sc. 


Forfeitures. (Vide Tenants by Copy, Waſte, &c, ) | 


Forfeitures by tenants of copyhald, Sc. 25, 26, 27 ö 
Advantage to feme , though huſband 


forfeits, 8 31 
Forfeiture by committing waſte, 30 | 
Forfeited eſtates revived, 8 * 
Forfeiture by deferring ſervices, | 33 
Forfeiture for king | to farm a ricarage or par- 


ſonage, wy dense ar 
1 zins 


— 


3 Cran's, 
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Grants. 
| To whom to be on Ea Ta Page 81 
-How. in remainder, 81 
| Where not without recompence, 82 
Where the intent of grantor is void, - 82 


Habendum. (Vide Commencement. ) 


Where a copyholder's wife is not named till after 
the habendum, | — 20 


Intent. 


How void to all intents, 88 


Juin. tenants, (Vide Tenants.) 


Beveral matters relating to them; 38 to 42 
Joint-tenants and tenants in common compellable 
to make partition, 38 
Lands. 
What | is cofnprehended under FEM name, 69 
Lands paſs not upon a leaſe of a houſe with the 
appurtenances, 88 
Perſons holding over lands, 00 after demand, to 
pay double rent, | | 167 
| Leaſes, 7.5 
Parol and by indenture, 12 
Of leflor and leſſee, | BO 
Every leſſee is called a farmer, | ro 
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Antient rents reſerved on leaſes, Page 53 
Of what leaſes are to be made, | 33 
Where an aſſignment is a ſurrender, 54 
Leaſes for years are chattels, 54 
Of leaſes for years limited in way - 55 
Who may make leaſes, e 
Ol leaſes by ſtatute Jaw, | to — 
Commencement and determination of leaſes, 63, 
| 102, . 
Of a leaſe from year to year, 63, 65 
Of a leaſe to hold at will, ' "By 
Aleaſe voidable, how to be made void, 65 
A leaſe vacated by order, TS 109 
——- Revived by tenant's re-entry, 109 
Leſſee; of acts done by him, 
(Vide Covenants. 5 
Leſſee filing a bill in equity, in what caſe not to 
have an injunction, Qc. > "BY 
Leafes by dureſs, how voidable, | 110 
— Of land and ſtock, „„ 
—— By baron and fre, 68 
Leaſe of a houſe and wood, with bouſe · boot, 69 
Leaſe at will, how determined, 69 
For a year, 3 


For years upon lives, how determinable, 70 
Where lands are held part for life, and part for 


* 70 
Ot reading leaſes before ſealing, — 1 

Of ſealing leaſes, | | 70 

- Variance in leaſes,  . | 70 
| Leaſes executed by livery and ſeiſin, 9 
A leaſe to joint-tenants, void if one die, 32 


Leſſor's intent to another and his heir avoided, 88 vo 


Where a man takes a leaſe of his own land, kak 
he is concluded, 89 
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Leafe for twenty years by one who had power 


only for ten, decreed good, Page 89 
Leſſor diſturbed in his paſſage to rooms, 90 
What things leſſee for years may remove, 90 


Leaſes revived and — by acceptance of rent, 


5 
| Leaſe bo huſband, laid over to wiſe, 102 
Where leſſee for years makes a feoffment with 


livery, "+ 
Leaſe of glebe lands, | 107 
——— Where goad by an infant, 107 
Avoided by a widow, 107 
Where a man has a term of years in right of his 
wife, | 107 
Of licence to enter and occupy, | 107 
Leaſe for years cannot be intailed, 107 
— For life, mentioned not © whoſe, how to be 
taken, 107 
— By joint-tenants, 108 
of a leaſe made to a huſband and wife, the rent 
reſerved being greater than the value of the 
land, &c. 108 
How to word leaſes to bring treſpaſs, 109 
How a leaſe is revived, where leſſor makes a ſe- 
cond before firſt expired, 108 
_ Leaſe loſt, yet term ſaved, | 109 
Licence. 


To put in cattle by one that has tilde a third part 


of the land, 143 
Entry to fetch out cattle without licence, 143 
0 45 TLivery ard Serſm, 
What, 14 
Leaſe 
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Leaſe executed by livery and ſeiſin, Pa. 14, 1 5, 79 


Livery muſt paſs a * freehold, 15 

How a hs wy wy may paſs livery, 15 

Livery N N by leſſee, 102 

. and ſeiſin by parol, £ 102 

Vert a feoffment habendum a die datus, 102 
A die confectionis upon a leaſe for life, and leſſee 

makes livery a month after, 102 

— is void if leſſee be upon premiſſes, 

103 

Miner. 
Concerning lands let by leaſe, 709, He. 
Mortgages. 

Obſervations thereon, | 48 to5r 
| Mortmain. 
What, - By 

Notes. 
Of promiſſory notes, 267 


Occupancy. (Vide Tenants.) 

Vide page 92593 
Parceners and Partition. (Vide Tenants.) 

| See ſeverl matters relating theres, 37> 30. ar, 46 


Pump. 


Leſſee may repair it, but no aQion lies againſt 
leſſor for not 3 of it, #3 


* 


| Re-entry, 
Where, prevented by diſtreſs, Page 101 
Re- entry upon covenant not to alien, 101 
By heir upon condition broken, 101 
General prohibition not to enter another's poſſeſ- 
ſion, 15 „ 
Exception to fetch out cattle, c. 143 
Remainders. 
Limited and how 27 
Entry by remainder man upon copyholder's being 
attainted, Wc, 28 
Surrender by a remainder man, 28 
Of remainders void in law, 97 
KRents. 
Of ancient rents upon leaſes reſerved, 53 
Rent though not good by reſervation, yet may by 
Contract, | . 


Every quarter's rent a ſeveral debt, 

Rent a realty and payable by an executor before 
bonds, | | | 

Actian lies for a moiety of rent againſt aſſignee, 54 


Where rent is not acquitted by a releaſe, 84 
Concerning a rent of 105. granted by tenants in 
Common, — 


Ok rent reſerved by two copartners, 
Apportionment of rent, 
Rent accepted from aſſignees, 
Caution concerning: payment of rent, 
Legal day of payment, 
Where tis fifteen days, &c, 
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| Where the rent falls to the heir, Page 93 


Where landlord is to be fought after to receive 
rent, 


| 93 
Tenant muſt pay rent though he has not an ac- 


quittance, 94 
Where by an acquittance arrearages of rent ate 
diſcharged, 94 
Payment before the day payment at the day, 94 
Of payment before ſun-ſet, 94 
Of payment of tithe for glebe- land, 94 
Rent for a ſtock, when payable, 94 


— Reſerved by joint-tenant 

— Revived upon tenant in dower's death, gg 

Where a parſon accepts rent reſerved by his pre- 
deceſſor, &c. 95 

Upon e of rent by biſhop, ow con- 
firmed, | 

So where ſecond huſband accepts the rent, 95 

So upon acceptance of rent by wife, 

Rent reſerved by tenant for life, determinable on 


his death, 96 

So by tenant in dower, 96 
Where acceptance of rent renews a leaſe for life; 
ſeecus of a leaſe for years, 55 


Rent extinguiſhed by entry, Sc. ” 
Where revived, and where not, | 
Where duty of fencing cloſes is extinguiſhed, $14 
Of demand and tender of rent, and time, Sc. 98 


Reſervation of rent, how made, — © 
Rent how transferred to aſſignee, 00 
Where rent ſhall go to the heir, 100 
Where rent is reſerved generally, and not faid to 

whom, | — =» 

5 To the ſon, and not as heir, 1800 
. Rows reſerved upon a demiſe, when the reſervation, 
ſhall n. 1380, 0 


Qz Rent 


The T A B I. E. 


Rent diſtrained for prevents re-entry of landlord, 


Page 101 
Of re-entry in caſe of alienation, 101 
Of re-entry by the heir, 101 


Rent reſerved to a ſtranger upon a gift i in fee, 80 
Rent paid to the huſband, tenant's diſcharge, 89 
Rent how to be demanded before re-entry, 111 
Rent muſt be paid, though tenant kept out by 
military force, &c. „ 
Rent once accepted, leſſor cannot re- enter, 111 


Covenant will not lie for rent in England of lands 


in Ireland, 112 
How rents recoverable where demiſes are not by 
deed, 185 
How bow under-tenants, wher tenants for life 
die before leaſe expired, 185 
here tenants deſert the premiſſes, 186 


Tenants holding over after the determination of 
the term and demand, to pay double rent, 166 
Fenants giving warning not quitting according to 

notice, to pay double rent, 187 
What defendants may plead general iſſue, c. 189 
Goods of an embaſſador, Sc. not to be diſtrained 


ſor rent, | + 
A diftreſs for rent cannot be in the night, other- 
wiſe for damage feaſant, | 190 


Where there is a covenant to pay rent an action 
lies, though the leſſee has no enjoyment by the 
default of the leſſor, | 190 

Where two parcels of land are diſtinQly lett, there 

cannot de a joint diſtreſs for both rents, 191 


Kepairt. (Vide Covenants and Waſte.) 
Tenant may cut timber to repair, upon the Jand- 


 lord's covenant, 8 4211 
„ 


The; TABLE, 
Of the writ de raperation facienda, Page 211 


Reſcous. (Vide Diſtreſs.) 
What it is, | 191, 


Reſcous where diſtreſs is without cauſe, 142, 192 

On tender of rent, 192, 
Diſtreſs in the highway, 192 

Of averia carucæ and things not diſtrainable, 192 
Where lord may follow with freſh ſuit, 192 
Where lord hath not ſight or view of the cattle, 

192 

Where heed diſtrains out of his fee, 193 


If reſcous be returned it muſt ſhew the place, 193 
Where one intends to diſtrain for damage feafant, 


** 
Replevin. 9 Diftreſs.) 

What, 193 
Goods may be replevied t two ways, „ 
Oft ſheriff's deputies for replevin, Cc. 194 
Ot the writ de replegiari - facias, „ 
Tenant plaintiff in replevin, _ 195 
Withernam, where it may be had, 195 
Replevin to bailiff of a franchiſe, 195 

Where ſheriff may enter, &c. 195 
Plaintiff in replevin muſt have property in the 
goods, SS. 195 

Recardare in replevin, 1096 
Pone, "= 
Reſervation for diftreſs irrepleviable, void, 197 

Several cannot join in a replevin, 197 


Ol diſtreſs driven into another county, © 197 
Ot dead and living cattle, 
Huſband alone may replevy, 


Qz3 


Of: ban in ee es Page 197 
Tenant may have replevin againſt lord wrongfully 
diſtraining, though the cattle come back to him, 


and for what reaſon, 197 
Of avowries and avowant, | 198 
Of eonuſance as bailiff, 198 


| Of avowries which a lord may make, 198, 199 
Plaintiff's advantage in an avowry upon Stat. 21 


H. 8. 199 
Of coſts and damages for defendant, 200 
Where * of the rent is not due, yet avowry 
200 
Of avowry for rent and nomine pane, 200 
Of a bar to an avowry, 200 
Where defendant pleads they were the beaſts of a 
ranger, 200 


where arrearages of rent are loſt by the lord, 201 
If plaintiff in replevin be * e. Defendant 


do have coſts, | 201 
Defendant in replevin may plead property in a 
ſtranger, either in bar or abatement, 201 


Where on a plea in abatement defendant ſhall not 
have a return without an avowry, and where 

he ſhall] without an avowry, 201, 202 
An avowant in replevin may abate his own avow- 
ry for part of the rent diſtrained for, before, but 


not after, judgment, --: 
Plaintiff in replevin not to pay coſts when the 
_ writ abates, | 202, 203 


Sheriff may juſtify by grant of a replevin, without 


ſhewing the property of the goods to be in the 
plaintiff, 1 


© Where defendant in replevin makes conuſance, 
© and 'avowsy, that the property is in himſelf, it 
- >» ſeems to be ſufficient without a traverfe, 204 
2 Niue ſhall go to inquire of the ſum in arrear, we 
19 7 e 
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the value of the diſtreſs, on nonſuit of plaintiff 
in replevin, before iſſue joined, on verdict, or 
judgment on demurrer againſt him, Page x63 


The avowant may have judgment for the arrears 
to the value of the diſtreſs, 


164 

And where the firſt diſtreſs is not ſufficient, i it may 
be repeated, 1864. 16s 
They who diſtrain for rent or ſervices may avow 
generally without ſetting forth a title, 205 
Of taking replevin bonds (in order to prevent 
 vexatious replevins) and aſkgning the _ 206 


Seiſin. (Vide Livery.) 


Seizure. 
Oft ſeizure by lord for felony or treaſon, 27 
By lord until tenant admitted, 28 


Statutes mentioned in this Wark. 


Mag. Char. cap. 10. of the writ ne injuſſe Vexes, 139 
3 Marlb. c. 4. of exceſſive diſtreſſes, &c. 137 
Marlb. c. 21. and Weſt. i. c. 17. of driving diſ- 
treſſes, &c. > B43 
Weſtm. 2. c. 1. of eſtates intailed, __ 
21 H. 8. c. 19. of avowries, 8 a. 
32 H. 8. c. 13. of keeping ſtoned W 271 
25 H. 8 c. 13. of keeping ſheep, 2069 
27 H. 8. c. 6. of keeping mares, fc. 270 
2& 3 P. & M. c. 3- of feeding ſheep, cows, Cc. 
il 0 
43 Elz. 6. 5. of cutting or ſtealing of wood, ; | 
- 7 Fac. 1. c. 12. limitation of book debts, 266 
Obferrations thereon i in a note. 266 
21 Fac, I. c., 16. of entries, lt 2115 8 
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15 Car. 2. c. 2. for puniſhing woodſtealers, Page 


219 
17 Car. 2. c. 7. of diſtreſſes and avowries, 163 


29 Car. 2. c. 3- of frauds . leaſes by pa- 


rol, &c. 12 
Same ſtatute of frauds in bargains, — 
2 W. & M. c. 5. of ſelling diſtreſſes 148 
48 5s N. & M. e. 16. of mortgages without no- 

tice, ' 50 
788M. 3. c. 37. licence to alien in mortmain, 13 
3 4 Anne, c. 9 of promillory notes, 267 
4& 5 Anne, c. 16. ſect. 17. of commencing ac- 

tions after entry, 34 


— ect. 10. of diſpenſing with attornments, 88 
425 Anne, c. 16. ſect. 15, 16. of pleading dou- 

ble, and of coſts, 165 
—— . 28. of account againſt executors, Sc. 45 
6 Anne, c. 6. ſ. 31. to prevent deſtruction of 


houſes by fire, 2 
7 Ann, c. 12. concerning the goods of an embaſ- 
ſador, 157 


7 Anne, c. 17. ſee. 1. pariſhes united were intend- 
ed in the act 6 Anne, c. 31. to be taken as one 


pariſh only, 296 

$8 Anne, c. 17. for ſecuring rents and to prevent 
frauds by tenants, mo 

1 Geo. 1. c. 48. concerning ditches, 260 
6 Geo. I. c. 16. concerning ditto, 260 


4 Geo. 2. c. 28. againſt frauds by tenants, 166 
11 Gee. 2. for ſecuring the payment of rents,&c.174. 
29 G. 2. c. 36. of inclofing a common, &c. 260 
31 G. 2. c. 41. for explaining the act of 29 Geo. 

2. c. 36. 261 
23 G. 2. c. 30. relates to party-walls, Sc. 302 
2 ſeveral ſtatutes touching leaſes by biſhops, 

dean and chapters, Cc. 56 


The. | Surrender s. 
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 Surrenders. (Vide Tenants. ) 
By copyholder in conſideration of marriage or 


payment of money, | Page 26 
By a remainder-man, | 275 28 
Surrender unto t wo copyholders, 29 
By attorney, | 29 
By copyholder for life, and in fee, 6 
By infant, 29 
By huſband of woman el; | 30 
By heir to a ſtranger, &c. 30 


By copyholder after forfeiture, | 
Where a new leaſe amounts to a furrender, 86 
A ſurrender cannot be perfect without acceptance, 
106 
Laſſee cannot ſurrender before his term begins, 86 


'Tmants and Tinare. 
Who is a tenant, 
Tenure in villenage, 
Frank almoigne, 
In capite and knight's ſervice, 
By grand ſerjeanty, 
A petit ſerjeanty, 
The above tenures are ceaſed to be, 
Tenant in fee-ſimple, | 
* Tenant in fee-tail, 
Tenant in general and S tail, 
Tenant in tail after poſſibility of iſſue extinct 
Tenant by the courteſy, | 
Tenant in dower, 
Tenant for life, 
Tenaat for years, 
Tenant at will, 16, 
Tenant at ſufferance, - 61-.451111551 - 14: ay Wo 
Tenant by copy, &c. 12 12, 


r OOO = 


8 | 
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Properties of a good cuſtom, and the ſeveral uſages 


in cuſtoms, _ | Page 23, 24 
Tenants by the verge, - 
Tenants in coparcenary, 36 
Parceners by cuſtom, 37 

Joint-tenants, 38 
Tenants in common, | 42 


The eſſential difference between joint- tenants and 


tenants in common, 55 48 
Tenants in antient demeſne, 48 
Tenants by elegit, 48 
Tenant by ſtatute merchant, 48 
Tenant by ſtatute ſtaple, 48 
Tenant in mortgage, 48 


| Trees. (Vide Eflevers, Waſte.) 


Wafte. (See Adios.) 


Waſte; its derivation, and properly in what, 207 
A licence to commit waſte ſuppoſed to be nn 
. 208 
Leſſor may enter to ſee if waſte is committed, and if 
leſſee hinder him, action on the caſe lies, 20 
Two kinds of waſte, voluntary and permiſſive, both 
injurious, 8 207 
Caution to tenants about committing waſte, 208 
Pulling down houſes, or ſuffering them to be un- 


covered is waſte, 208 
So of glaſs windows, doors, Sc. fixed, 208 
Building a new houſe where there was not before, 

is waſte, =... on 


Pulling down a wall of an houſe is waſte, 208 
Ok waſte by tenants of parks, warrens, &c. 208 
Tenants have a ſpecial property in trees, as the 
hade, maſt, &c. therefore landlord cannot enter 
and cut down timber unleſs a power is reſerved, 

| oo 208 
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Where felling timber is double waſte, | "Hm 209 
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